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BLAKELY V. WASHINGTON AND THE FUTURE 
OF THE SENTENCING GUIDELINES 


TUESDAY, JULY 13, 2004 

United States Senate, 
Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:06 a.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch, 
Chairman of the Committee, presiding. 

Present: Senators Hatch, Sessions, Cornyn, Leahy, Kennedy, and 
Durbin. 

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. 

SENATOR FROM THE STATE OF UTAH 

Chairman Hatch. We are happy to have you all here this morn- 
ing, so we welcome you to the Judiciary Committee’s hearing exam- 
ining the Supreme Court’s recent holding or decision in Blakely v. 
Washington and the future of the Federal sentencing guidelines. 

As one of the original cosponsors of the United States Sentencing 
Commission and a proponent of reducing sentencing disparity 
across the Nation, I have a strong interest in preserving the integ- 
rity of the Federal Guidelines against constitutional attack. How- 
ever, I am also open because I want to hear what you good authori- 
ties have to say about this. 

As many here may already know, defendants are routinely sen- 
tenced by judges who decide sentencing facts based upon a prepon- 
derance of the evidence standard. Now, this has all changed in the 
last two weeks. On June 24, 2004, in Blakely v. Washington, the 
Supreme Court held that any fact that increases the maximum 
penalty under a State statutory sentencing guidelines scheme must 
be presented to a jury and proved beyond a reasonable doubt, even 
though the defendant’s sentence falls below the statutory max- 
imum sentence. 

Although the Supreme Court explicitly stated in a footnote that, 
quote, “The Federal Guidelines are not before us and we express 
no opinion on them,” unquote, it also characterized the Govern- 
ment’s amicus brief as questioning whether differences between the 
State and Federal sentencing schemes are constitutionally signifi- 
cant. The ambiguity apparent in Blakely and the strong sugges- 
tions by the dissent that it will apply to the Federal sentencing 
guidelines has understandably created angst throughout the Fed- 
eral criminal justice system. 

If Blakely were to apply to the Federal sentencing guidelines, you 
would have a clear double standard. Any sentencing fact that 
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would increase a sentence would have to be presented to a jury and 
proven beyond a reasonable doubt, but any sentencing fact that 
would decrease a sentence would be decided by a judge by a pre- 
ponderance of the evidence. Not only would this be incredibly con- 
fusing to everyone involved in this process, but I imagine that 
crime victims and their families would consider this one-way ratch- 
et to be fundamentally unfair. 

In the last two-and-a-half weeks alone, the criminal justice sys- 
tem has begun to run amok. Some judges have thrown out the 
guidelines and are sentencing defendants with unfettered discre- 
tion. Other judges have adopted some of the guidelines, those 
guidelines that favor defendants, and ignored all guidelines that 
might increase a defendant’s sentence. Still other judges have con- 
vened juries to decide sentencing factors that might increase a sen- 
tence even though there are no procedures in place to govern such 
sentencing juries. Prosecutors are submitting verdict forms for ju- 
ries that are over 20 pages in length because they cover every pos- 
sible sentencing factor that might be applied in a particular case. 

While I believe most Federal judges are trying their hardest to 
address this issue deliberately and with the utmost fairness, I fear 
that some judges might view Blakely as an opportunity to selfishly 
garner judicial power in the hopes of restoring unlimited judicial 
discretion with respect to sentencing. Even among those judges 
with the best of intentions, however, there is legitimate disagree- 
ment about whether Federal sentencing guidelines will be subject 
to the proof and procedural requirements announced in Blakely. 

You have heard of circuit splits, but here we have splits within 
a single district. Not only have the Fifth and Seventh Circuit dis- 
agreed on this issue, but in my home State of Utah, district judges 
have adopted three different approaches to sentencing defendants 
in light of Blakely. As I am sure Judge Cassell will explain in m 
ore detail in his testimony, he found the Federal guidelines uncon- 
stitutional as applied in IJnited States v. Croxford. But just yester- 
day, Judge Dee Benson, the chief judge of the Federal district 
court, upheld the Federal sentencing guidelines. 

I am heartened to hear that just yesterday afternoon, the Second 
Circuit en banc certified a set of three questions for the United 
States Supreme Court and urged it to adjudicate promptly the 
threshold issue of whether Blakely applies to the Federal sen- 
tencing guidelines. I hope the Supreme Court promptly considers 
this matter. 

I know we will hear more about what is going on in the courts 
from our witnesses, so I will not go on at length about these cases 
now. I would, however, like to mention just a couple of examples 
for those who have not been following the issue closely. 

I am sure we all recall Dwight Watson, the man who sat in a 
tractor last year outside the U.S. Capitol for 47 hours and threat- 
ened to blow up the area with organophosphate bombs. The day be- 
fore the Blakely opinion, Mr. Watson was sentenced to a 6-year 
prison sentence. Less than a week after the Supreme Court’s opin- 
ion, he was re-sentenced to 16 months, which was essentially time 
served. He is now a free man. 

A defendant in West Virginia had an offense level that was off 
the sentencing charts. Although he would have been subject to a 
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life sentence under the guidelines, the statutory maximum penalty 
was 20 years. He was given a 20-year sentence 3 days before 
Blakely was decided. A week later, his sentence was drastically re- 
duced to 12 months. The judge did not rely on any relevant conduct 
or any sentencing enhancements in calculating the defendant’s sen- 
tence. In other words, he only applied a portion of the sentencing 
guidelines — those that he thought remained valid after Blakely. 

Blakely is potentially harmful to defendants, as well as to pros- 
ecutors. Right now, the Federal Rules of Evidence prevent extra- 
neous information about prior bad acts from coming before a jury 
during a trial. But the Federal Rules of Evidence do not apply at 
sentencing hearings. If Blakely applies to the Federal sentencing 
guidelines, the rules may need to be amended to ensure that prior 
bad acts that constitute relevant conduct can be presented to a jury 
so that they can determine sentencing facts. 

In addition, it is possible that some here in Congress may re- 
spond by creating new mandatory minimum penalties to com- 
pensate for this unfettered discretion. The House already has legis- 
lation pending that would do exactly that. It may only take a cou- 
ple of lenient sentences in high-profile cases to raise enough of a 
stir to increase mandatory minimum penalties. And I have to say 
I have real concerns about that. 

Another long-term problem for defendants is in negotiating plea 
agreements. Prosecutors who are better acquainted with sentencing 
nuances will be in a better position to dictate which factors will 
apply in the 97 percent of cases that plead out each year. This will 
result in greater disparity among equally culpable defendants 
across the Nation. 

I have been working with my colleagues on the left, as well as 
my counterparts in the House, to come up with a temporary bipar- 
tisan fix to this sentencing dilemma that now faces our Nation. Al- 
though we do not have any legislative language as of yet, we are 
looking at a proposal that is similar to one that Professor Frank 
Bowman, one of our witnesses today, proposed to the Sentencing 
Commission a couple of weeks ago. In addition to raising the max- 
imum penalties within a guideline range to the statutory maximum 
penalty, we are considering some safeguards to prevent hanging 
judges from sentencing all defendants to the statutory maximum. 

As you can see, this is somewhat of a mess, some of which may 
have been created by us, and some of which may have by necessity 
been created by some of you. All I can say is that we need to get 
together and resolve these matters in ways that are in the best in- 
terest of criminal justice in our society. 

I have long had problems with the sentencing of the girlfriend 
couriers to big, stiff jail terms, while the pleading defendant drug 
king gets off with a much, much more minor sentence. I also have 
had lots of problems with sentencing people to Federal prison, at 
a cost of $30,000 to $40,000 a year to the taxpayers, who are not 
dangerous at all. 

I am hopeful that through some of these hearings, we can maybe 
come to some ways of making sure people pay proper penalties, but 
yet we don’t sock the taxpayers as much as we have been socking 
them, and that we do more justice in our sentencing approaches. 
A lot of judges hate the sentencing guidelines; they hate the man- 
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datory minimums. I can understand why, but the judges them- 
selves were one of the reasons why we went to that form of law 
because so many of them were disparate in their approach toward 
sentencing through the years. And some of them were downright 
dishonorable in some of the sentences that they gave. 

So this is an important hearing. We have got very important peo- 
ple here who should be able to enlighten this Committee and help 
us to go from here and do a better job than we have done in the 
past. 

[The prepared statement of Senator Hatch appears as a submis- 
sion for the record.] 

With that, I will turn the time over to Senator Leahy, and then 
we will go to our witnesses. 

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR 
FROM THE STATE OF VERMONT 

Senator Leahy. Well, thank you, Mr. Chairman. Of course, the 
main reason we are here today is because of the Supreme Court 
decision, not because of the decision of any of our panelists, other 
Federal judges, or decisions of people in the Congress. 

We should also point out that regardless of the reasonings for 
some of the mandatory minimums Congress passed — and I am sure 
I can find some that, in retrospect, I should not have voted on — 
many of them were passed because a number of crimes were fed- 
eralized and mandatory minimums made for great press release 
back home. 

It allowed members of Congress to show just how tough they are 
on crime. Many found it easy to take the latest issue appearing in 
the newspaper that day, whether it be violent car-jacking or any- 
thing else, and say, “let’s make a Federal crime out of this. Even 
though the State and local police are usually able to handle it fine, 
we will make a Federal crime out of it and add a mandatory min- 
imum. And, by the way, let’s give a speech about the clogged-up 
Federal courts.” 

The Supreme Court’s ruling last month in Blakely v. Washington, 
I believe, threatens to crumble the very foundation of the Federal 
system of sentencing guidelines that Congress established 20 years 
ago in the Sentencing Reform Act of 1984. At that time, members 
of this Committee took the lead in crafting the Sentencing Reform 
Act. Today, we have to revisit that landmark legislation in the light 
of the Blakely decision. 

So to begin, I want to thank all of the witnesses who have taken 
the time to come here today. We have two very distinguished pan- 
els of experts. 

The issue in Blakely was the constitutionality of a State sen- 
tencing system that allowed the judge to impose an exceptional 
sentence in a kidnapping case above the standard guideline range 
because the judge found the defendant’s conduct involved delib- 
erate cruelty. Those who have read the case would agree, I believe, 
that the defendant was deliberately cruel. 

In a five-to-four decision written by Justice Scalia, the Court held 
that this sentencing scheme violated the defendant’s Sixth Amend- 
ment right to a jury trial because the maximum sentence a judge 
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may impose can only be based on the facts reflected in the jury ver- 
dict or admitted by the defendant. 

Unfortunately, though, Justice Scalia’s opinion raises more ques- 
tions than it answers. We saw cogent dissents by Justice Breyer 
and Justice O’Connor, and they articulated many of the critical 
issues that are now going to flood our already burdened criminal 
justice system, starting with the obvious one: does Blakely apply to 
the Federal guidelines. 

The Seventh Circuit and several district court judges have al- 
ready ruled, as the Chairman pointed out, that Blakely doomed 
some, if not all of the current Federal guideline system. The Fifth 
Circuit held that the guidelines survived Blakely. The Second Cir- 
cuit, my circuit, effectively punted; they certifled the question to 
the Supreme Court — something I don’t think they had done for 20 
years or more. 

Now, whether we disagree or not with Justice Scalia’s opinion, 
the Court has spoken and that is the law. Like Federal judges, 
prosecutors and defense attorneys who must now grapple with the 
scope and impact of the Blakely opinion, we in Congress are con- 
cerned. As I started reading over this material last night, I thought 
to myself, do we have a situation where we have created a prosecu- 
tor’s nightmare and a defense counsel’s dream? Many would read 
the Blakely decision to be just exactly that. 

So I hope that this hearing is going to be helpful. I want to And 
out whether we have a prosecutor’s nightmare and a defense coun- 
sel’s dream. I want to hear from the experts and petitioners who 
are testifying before us about what aspects, if any, of the Federal 
sentencing system can or are likely to survive Blakely. We need to 
explore what will happen to the thousands of criminal cases that 
are currently pending, and actually the hundreds of thousands of 
cases that were resolved ^re-Blakely. 

Twenty years after the enactment of the Sentencing Reform Act, 
we have to remind ourselves about the core values and principles 
that explain the bipartisan popularity of the original Federal guide- 
lines concept. The 1984 Act was enacted against a history of racial, 
geographical and other unfair disparities in sentencing. 

Congress sought to narrow those disparities, while leaving judges 
enough discretion to do justice in the particular circumstances of 
each individual case. The task of harmonizing sentencing policies 
was deliberately placed in the hands of an independent Sentencing 
Commission. The guidelines, as originally conceived, were about 
fairness, consistency, predictability, reasoned discretion, and mini- 
mizing the role of Congressional politics and the ideology of the in- 
dividual judge in sentencing. 

Unfortunately, Justice Scalia’s decision in Blakely threatens a re- 
turn to the bad old days of fully indeterminate sentencing when 
improper factors such as race, geography and the predilections of 
the sentencing judge could drastically affect the sentence. While I 
favor Federal judges exercising their discretion to do individual jus- 
tice in individual cases, I don’t want to see us go back to the bad 
old days. 

I also think we have to avoid moving too far in the other ex- 
treme. In recent years. Congress has seriously undermined the 
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basic structure and fairness of the Federal guidelines system. We 
have done it with posturing and ideology. 

There has been a flood of legislation establishing mandatory min- 
imum sentences for an ever-increasing number of offenses. As I 
said, many of them should have been left in the State system, but 
many have become Federal offenses with mandatory minimums as 
determined by politics rather than any systemic analysis of the rel- 
ative seriousness of different crimes. 

There has been ever-increasing pressure on the Sentencing Com- 
mission and on individual district court judges to increase guideline 
sentences. This culminated in the PROTECT Act, in which this 
Congress got the Commission out altogether, rewrote large sections 
of the guidelines manual, and also provided for a judicial blacklist 
to intimidate judges whose sentences were insufficiently draconian 
to suit the current Justice Department. 

We are all familiar with the assault on judicial independence 
known as the Feeney amendment to the PROTECT Act. It was 
forced through Congress, virtually no debate, and without mean- 
ingful input from judges, practitioners, prosecutors or defense at- 
torneys. That process was particularly unfortunate, given that the 
majority’s justification for the amendment, a supposed crisis of 
downward departures, was unfounded. In fact, downward depar- 
ture rates were below the range contemplated by Congress when 
it authorized the Eederal sentencing guidelines, except for depar- 
tures requested by the Federal Government, by the current Justice 
Department. 

Having a false factual predicate for forcing significantly flawed 
Congressional action has become all too familiar during the past 
few years. The attitude underlying too many of these recent devel- 
opments seems to be that politicians in Washington are better at 
sentencing than the Federal trial judges who preside over indi- 
vidual cases, and that longer sentences are always better, no mat- 
ter what the cost to society might be. 

Somewhere along the line, we appear to have forgotten that jus- 
tice is not just about treating like cases alike. It is also about treat- 
ing different cases differently. Blakely raises real practical prob- 
lems that unfortunately are going to clog our Federal courts with 
procedural and constitutional nightmares. But we can use it as a 
springboard to discuss Federal sentencing practices thoughtfully. 
As we analyze Blakely’s, implications, let’s keep in mind the simple 
principles of the 1984 Act, passed with strong support of Repub- 
licans and Democrats alike. We must respect the wisdom and good 
faith of Federal judges, while maintaining the safeguards of struc- 
ture and transparency to their exercise of discretion. We must re- 
member that consistency and predictability to sentencing are admi- 
rable goals. And let us avoid the further politicizing of sentencing. 

So I look forward to working with the Chairman and all mem- 
bers of this Committee to see if we can find our way out of this 
mess. 

Thank you, Mr. Chairman. 

[The prepared statement of Senator Leahy appears as a submis- 
sion for the record.] 

Chairman Hatch. Thank you. 
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I am going to turn to Senator Kennedy, who has been Chairman 
of this Committee, and then to Senator Sessions. Then we will 
move to our witnesses. 

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR 
FROM THE STATE OF MASSACHUSETTS 

Senator Kennedy. Thank you very much, Mr. Chairman, and 
thank you for having this hearing. It is enormously important. 

In preparing for the hearing, I went back over the time of the 
consideration of this Committee. It took 10 years for this Com- 
mittee to actually report out the legislation which I introduced in 
1975, and it was reported out in 1984. It had days of hearings, and 
I think the legislation that was reported out tried to deal with 
what was the general challenge that we were facing at the time in 
terms of our sentencing system, characterized by unfettered judi- 
cial discretion. It was, in Judge Frankel’s words, “lawless.” 

Similarly situated defendants received dramatically different 
sentences. Sentences were subject to personal philosophies and bi- 
ases of individual judges. As a result, substantial disparities based 
on race, ethnicity, geography and improper factors were prevalent. 
There was no truth in sentencing. Sentences handed down by 
judges did not always reflect the actual time a defendant would 
serve, and there was little transparency or accountability in the 
sentencing system. 

Now, we have to try and find what the next steps will be. We 
have a short-term challenge and a long-term challenge. I believe 
that any fair reading of the history of the Sentencing Commission 
would have to conclude it has been trying to improve the system 
and trying to find a middle ground. But time and time again, their 
efforts have been blocked. The Justice Department has worked to 
squeeze every bit of discretion and humanity out of the system, and 
now we have a backlash from the Supreme Court and the entire 
system is in peril and there is a real question about what we have 
to do next. 

It may, in the short term, make sense to do nothing and wait 
until the Supreme Court gives greater clarification. But over the 
long term, we have to examine the effectiveness of the mandatory 
minimums. We ought to look again at the disparity between crack 
and powder cocaine, which has been out there for years. We ought 
to take a look at the departure standards and we ought to take a 
look at the complexity of the guidelines. 

I think we have one last chance to fix this system and make it 
fair and effective. I look forward to working in a bipartisan way 
with our Chairman, who was very much involved in the develop- 
ment of the sentencing guidelines initially. We did it in a broad bi- 
partisan way. Hopefully, we can do the same and get it right this 
time. I welcome all of our panelists here today. 

Thank you, Mr. Chairman. 

[The prepared statement of Senator Kennedy appears as a sub- 
mission for the record.] 

Chairman Hatch. Well, thank you. Senator. 

Senator Sessions, we will wind up with you. 



8 


STATEMENT OF HON. JEFF SESSIONS A U.S. SENATOR FROM 
THE STATE OF ALABAMA 

Senator Sessions. Thank you, Mr. Chairman. 

I was, like Mr. Mercer, a United States Attorney prosecuting 
Federal cases when this Congress passed the sentencing guidelines. 
I remember distinctly, as referred to in Justice O’Connor’s dissent, 
a bank robbery defendant going before one judge and getting 25 
years and going before another judge and getting probation. There 
were tremendous inconsistencies. 

Some judges just had an aversion to sentencing; they didn’t be- 
lieve in sentencing. Some judges were tough sentencers. There was 
great disparity. There was racial disparity in the system, as Justice 
O’Connor mentions in her dissent to this Blakely case. 

The Congress, after great effort, passed the sentencing guide- 
lines, which was a tremendous achievement, in my view. It worked 
in the real world. Mr. Steer and his commission and others have 
worked hard to make it a practical and workable system. It worked 
better than anybody would have thought. 

They predicted, you remember. Senators Kennedy and Hatch, 
that everybody would go to trial and nobody would plead guilty. 
Now, we have a higher number of guilty pleas than we ever had 
because people know what they are subjected to if they go to trial 
and what the options are. The outcome is not a mere crap shoot. 

I thought Apprendi was a bad decision. This Blakely decision is 
stunning in its impact. It undercuts the basic justice system. It is 
a complete confusion of law. It indicates to me that members of the 
Supreme Court do not understand how the criminal justice system 
works. They think juries are going to sit around and decide these 
issues. Juries come in, render a verdict, pick up their check and go 
home. Then the judge has hearings on the facts and renders opin- 
ions on what the appropriate sentence is going to be. 

They can’t bring this evidence before a jury during the trial be- 
cause often it would bias the outcome of the case. It would impact 
a jury by causing them to be inflamed, perhaps, and to render a 
verdict of guilty or not on issues that are irrelevant to the case. 

So sentencing has always been in the province of the judge. 
Judges have always had the ability to sentence within the sen- 
tencing maximum range given by Congress or the State legisla- 
tures, and now we have this confused and dangerous ruling. 

Mr. Chairman, I read the Sixth Amendment: “In all criminal 
prosecutions, the accused shall enjoy the right to a speedy and pub- 
lic trial by an impartial jury in the state and district where the 
crime shall have been committed”; have the witnesses and compul- 
sory processes and assistance of counsel for a defense. I don’t see 
in there anything that says that a judge can’t consider facts and 
render a sentence based on that. In fact, that is the way it has al- 
ways been for the most part. Some States allow juries to impose 
the sentences, but most scholars feel that is not the preferable way. 
It is better for the judge to impose sentences. 

I thank you for having this hearing. I am greatly troubled be- 
cause this is a constitutionally based decision and it is certainly 
going to cause havoc in the criminal justice system. 

Chairman Hatch. Well, thank you. Senator. 
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At this time, I would like to introduce our first panel. William 
Mercer, United States Attorney for the District of Montana, will be 
testifying on behalf of the United States Department of Justice. Be- 
fore his current position, Mr. Mercer served as an Assistant U.S. 
Attorney in Montana for over 6 years and as counselor to the As- 
sistant Attorney General and senior policy analyst in the Office of 
Policy Development for the U.S. Department of Justice. 

We certainly are happy to have you with us today and welcome 
you to the Committee. 

Second, we will hear testimony from Vice Chair and Commis- 
sioner of the U.S. Sentencing Commission, John Steer. Prior to his 
current position, Mr. Steer served as the general counsel for the 
Sentencing Commission and was legislative director for Senator 
Strom Thurmond and counsel for the Senate Judiciary Committee 
from 1979 to 1985. 

So we are happy to welcome you back and appreciate the service 
you give. 

Our next witness will be Chief Judge William Sessions, who has 
served as a district judge in Vermont since 1995. Before that, he 
was a partner with the law firm of Sessions, Kiner, Dumont and 
Barnes. Mr. Sessions served in the Office of the Public Defender for 
Addison County and as a professor at the Vermont Law School. 

We are sure happy to have you here, as well. 

The next witness will be Hon. Lawrence L. Piersol, Chief Judge 
of the United States District Court of South Dakota. Before becom- 
ing a judge. Chief Judge Piersol was a member of the South Da- 
kota House of Representatives and practiced law with the firm of 
Davenport, Evans, Hurwitz and Smith. 

So, Chief Judge, thanks for being with us today. 

Our final witness for the first panel will be Hon. Paul G. Cassell, 
United States District Court Judge for the District of Utah. Before 
being appointed to the bench. Judge Cassell was a law professor at 
the S.J. Quinney College of Law at the University of Utah, where 
he continues to teach. Before that, he was an Assistant U.S. Attor- 
ney for the Eastern District of Virginia, an associate deputy attor- 
ney general in the U.S. Department of Justice, and clerked with 
Chief Justice Warren E. Burger and then-Judge Antonin Scalia. 

We are really happy to have you here, as well. Judge Cassell. 
You have played a pivotal role here lately in some of the thinking 
here, and so we are looking forward to benefitting from your expe- 
rience. 

Now, we have an extremely talented and experienced panel of 
witnesses with us today and I am sure we are going to have an in- 
teresting discussion regarding this very, very important set of top- 
ics. I look forward to hearing each of your remarks. I would like 
each witness to please limit your remarks to not more than 5 min- 
utes, and each Senator will have 5 minutes to ask questions of you. 

So we will start with you, Mr. Mercer, and go right across the 
table. 

STATEMENT OF WILLIAM W. MERCER, UNITED STATES 
ATTORNEY, DISTRICT OF MONTANA, HELENA, MONTANA 

Mr. Mercer. Chairman Hatch, Senator Leahy, members of the 
Committee, 19 days ago the Supreme Court in Blakely v. Wash- 
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ington cast doubt on some of the procedures of Federal sentencing 
reforms. The Blakely decision has caused a tremendous upheaval 
in the Federal criminal justice system and has put the constitu- 
tionality of Federal sentencing guidelines into question, and I can 
affirm this for the Senate today in my capacity as Chairman of the 
Attorney General’s Advisory Committee and the feedback that I 
have heard from colleagues all over the country. 

I am here today, first and foremost, to reaffirm the commitment 
of this administration to the principles of sentencing reform that 
unified this Committee 20 years ago and which we hope will once 
again unify the Committee today. 

Second, I am here to briefly lay out for the Committee why the 
United States continues to believe that the Federal sentencing 
guidelines system is significantly distinguishable from the Wash- 
ington State guidelines system at issue in Blakely and meets all 
constitutional requirements. 

Because some lower courts have disagreed with our reasoning, I 
will, third, discuss the Department’s legal position on how Federal 
sentencing should proceed before the courts that find the Federal 
guidelines are implicated by Blakely. 

Finally, I will outline why we believe Congress should take the 
time to carefully consider any legislative proposals that try to rem- 
edy the current uncertainties surrounding Federal sentencing pol- 
icy. 

Twenty years ago, this Committee coalesced around the noble 
idea of making the Federal criminal justice system fair, honest and 
more effective. Congress unified under the common recognition that 
unstructured criminal sentencing had evolved into a vehicle for dis- 
parity in actual punishment that simply could not be justified, and 
uncertainty in sentencing that was contributing to intolerable lev- 
els of crime. 

Offenders with similar criminal histories who committed similar 
offenses often received and served substantially different sentences. 
A substantial percentage of offenders were not sentenced to prison 
at all, and in many cases sentences were not sufficiently punitive. 
This system was incompatible with effective crime control. 

Under the Sentencing Reform Act of 1984, offenders with similar 
criminal histories who commit similar offenses receive similar sen- 
tences because sentencing courts are directed to evaluate specific 
enumerated factors in the guidelines and engage in a rigorous and 
appealable fact-finding to determine whether these factors are 
present in each case. 

The sentences handed down under the guidelines have been pre- 
dictable. In addition, the guidelines structure allows for targeting 
longer sentences to especially dangerous or recidivist criminals. 
The structure designed to calibrate sentences is only part of the 
story. Congress has established important statutory purposes of 
punishment. Among other things, sentences must reflect the seri- 
ousness of the offense, promote respect for the law, provide just 
punishment for the offense, afford adequate deterrence to criminal 
conduct, and protect the public from further crimes of the defend- 
ant. 

The guidelines are tough, providing appropriately punitive sen- 
tences for violent, predatory and other dangerous offenders. We be- 



11 


lieve this type of tough sentencing is smart sentencing. While some 
critics have argued that Federal criminal sentences are too long 
and that we need to have smarter sentences, the facts demonstrate 
that they are wrong. 

The increase in Federal sentences under the guidelines and the 
increase in State sentences as States follow the lead of the Federal 
Government in adopting truth in sentencing regimes have resulted 
in significant reductions in crime, which is exactly what we would 
expect to observe. 

Sentencing policies contribute to the fact that our Nation is expe- 
riencing a 30-year low in crime. We do not believe that it is a coin- 
cidence that the sharp decreases in crime started in the 1990’s, 
shortly after the Supreme Court upheld the sentencing guidelines. 
Over the preceding decade, given the existing levels of crime and 
trends at the time the Sentencing Reform Act was adopted, statisti- 
cians estimate nearly 27.5 million violent crimes were not com- 
mitted because of the promulgation of this Act. 

To try to resolve the current uncertainty in Federal sentencing 
policy created by Blakely in a manner consistent with the prin- 
ciples of sentencing reform, the Department of Justice intends to 
seek review of an appropriate case in the very short term before 
the Supreme Court and ask the Court to expedite review of the 
case. 

However, in the event that we are incorrect about the inapplica- 
bility of Blakely to the Federal sentencing guidelines. Federal pros- 
ecutors have begun to charge cases in a prophylactic fashion and 
a number of Department lawyers are analyzing policy options 
which might restore the system to its ^re-Blakely status. 

Nonetheless, we think having the Court provide a definitive rul- 
ing on the application of Blakely to the Federal sentencing guide- 
lines is one important answer necessary to address the somewhat 
chaotic state of events of the last two weeks. 

The Court in Blakely applied the rule announced in Apprendi v. 
New Jersey to invalidate under the Sixth Amendment an upward 
departure under the Washington State sentencing guidelines sys- 
tem that was imposed on the basis of facts found by the court at 
sentencing. The State contended that there was no Apprendi viola- 
tion because Blakely's, sentence was within the 10-year statutory 
maximum. 

The Court rejected that argument, holding that the statutory 
maximum for Apprendi purposes is the maximum sentence a judge 
may impose solely on the basis of the facts reflected in the jury ver- 
dict or admitted by the defendant. The Court did not wholly invali- 
date the Washington State sentencing guidelines, nor did it invali- 
date the Federal guidelines. The Court reserved whether its Sixth 
Amendment holding applied to the Federal guidelines, stating that 
“The Federal guidelines are not before us and we express no opin- 
ion on them,” close quote. 

Much has transpired in the 19 days since the Blakely decision. 
Even though the Supreme Court did not rule on the Federal sen- 
tencing guidelines, some lower courts have already — and we believe 
prematurely — invalidated them. Others have applied the guidelines 
in ways never contemplated by the Congress or the United States 
Sentencing Commission. 
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The results in these cases have at times been quite disturbing. 
For example, two weeks ago, in West Virginia, a Federal judge re- 
duced the sentence of a dangerous drug dealer from 20 years to 12 
months. The dealer, Ronald Shamblin, was not bit player, no cou- 
rier and no low-level dupe. According to uncontested findings, 
Shamblin was a leader in an extensive methamphetamine and co- 
caine manufacturing and distribution conspiracy. He possessed a 
dangerous weapon during this crime, enlisted a 14-year-old to join 
his conspiracy, and obstructed justice. 

Because of the Apprendi decision, the court was limited to a max- 
imum penalty under the statute as charged to 20 years’ imprison- 
ment. Because of the court’s interpretation of Blakely, the court be- 
lieved it was obligated to sentence Shamblin to no more than 12 
months’ imprisonment. 

In this and other cases, the court severed the aggravating ele- 
ments from the sentencing calculation and applied only the base 
guideline sentence and the guideline mitigating factors in a man- 
ner we believe was a distortion of the Federal sentencing system, 
inconsistent with Congressional intent and policy. It is hard to see 
how such sentences promote respect for the law, provide adequate 
deterrence, or protect the public. 

On the other hand, some courts have continued to uphold and 
apply the Federal sentencing guidelines, awaiting definitive word 
from the Supreme Court. Still others have seen fit to invalidate 
some or all of the procedures of the Federal guidelines, but have 
nonetheless looked to the guidelines to mete out sentences con- 
sistent with Congressional intent and policy. 

We believe the Committee and Congress as a whole should be 
careful and deliberate in considering legislative proposals designed 
to address Blakely. In examining any short-term legislative pro- 
posals, we are guided by, and we suggest the Committee consider 
the following criteria, among others. 

One, will legislation provide a clear short- and long-term solution 
to the many pending litigation issues? Two, is the litigation con- 
sistent with the principles of sentencing reform that have been sup- 
ported by both Republican and Democrat majorities of Congress for 
20 years and by Republican and Democrat administrations for 20 
years? Third, does the legislation address all of the constitutional 
issues that remain unresolved or is there a significant likelihood 
that the court will be reviewing Federal sentencing policies shortly 
even with the legislative change? 

I would be happy to try to answer any questions that the Com- 
mittee may have. Thank you. 

[The prepared statement of Mr. Mercer appears as a submission 
for the record.] 

Chairman Hatch. Thank you. 

Mr. Steer, we will turn to you. 
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STATEMENT OF JOHN R. STEER, VICE CHAIR AND COMMIS- 
SIONER, UNITED STATES SENTENCING COMMISSION, WASH- 
INGTON, D.C., AND WILLIAM K. SESSIONS HI, CHIEF JUDGE, 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 

VERMONT, AND VICE CHAIR AND COMMISSIONER, UNITED 

STATES SENTENCING COMMISSION, WASHINGTON, D.C. 

Mr. Steer. Mr. Chairman, members of the Committee, we wish 
to thank you for timely calling this hearing to assess the impact 
of the United States Supreme Court decision in Blakely v. Wash- 
ington on the Federal sentencing guidelines system. 

If I could, I would like to ask that the joint written statement 
of Judge Sessions and myself on behalf of the commission be placed 
in the record and we will make a few remarks. 

Chairman Hatch. Without objection, we will put all full state- 
ments in the record. 

Mr. Steer. Thank you. 

I would like to note at the outset a point from our side of the 
table that has already been made from the dais, and that is that 
the Sentencing Reform Act was very much a bipartisan endeavor. 
The Congress ultimately passed it overwhelmingly. In the Senate, 
the vote was 99 to 1, as I recall, and the House vote was also an 
overwhelming endorsement. 

It called for creating a bipartisan sentencing commission in the 
judicial branch, and that is the manner in which we have worked, 
our group of commissioners. And I think as a former staff member, 
I can say that that is the way that the commission has tried to op- 
erate from the outset. That is significant because the matters that 
bring us together today are not partisan in nature. We all have a 
common interest in effective sentencing policy. We appreciate the 
way in which with respect to this issue you and your staffs have 
already started to get their arms around this issue, and we hope 
that that bipartisan, cooperative manner will continue. 

I have several substantive points that I would like to make, and 
then I will ask to yield to my colleague. Judge Sessions. 

First, as has also been noted, Blakely has precipitated consider- 
able sentencing uncertainty and disparity. Of course, both of these 
phenomena are in tension with the Sentencing Reform Act goals. 
But this said, district and appellate courts are quickly moving to 
restore a measure of order. 

We can already see from examining our sentencing statistics that 
because many guidelines cases do not involve any sentencing en- 
hancements, and because plea agreements and waivers will ade- 
quately handle many others, in fact, only a minority of cases will 
likely involve Blakely problems. Nevertheless, the situation is seri- 
ous and legal certainty needs to be restored as soon as possible, 
preferably by the Supreme Court in a clarifying decision, but if nec- 
essary by Congress working with the commission, the Department 
of Justice and others to correct any unconstitutional system de- 
fects, if those be found. 

Secondly, we believe there is a reasonably good chance the Su- 
preme Court can be persuaded to distinguish Blakely and not apply 
it to the Federal guidelines system. Thus, we are very pleased that 
the Department of Justice plans a vigorous defense, including seek- 
ing expedited Supreme Court review. 
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Now, why do we think that? To be sure, some would say we have 
an institutional bias. Well, I think that that is probably true. We 
believe that the Federal sentencing guidelines system is fundamen- 
tally, not perfect, but a good sentencing system that has brought 
about many improvements. 

We are currently engaged in a self-critical 15-year review project, 
a series of research reports that soon will be available to this Com- 
mittee and others to highlight some of the important gains that 
have been made over the last 20 years, as well as point out some 
areas where work remains to be done. 

As to the legal issues, we think it is significant, of course, that 
the Supreme Court majority in both Blakely and in Apprendi, on 
which the former is based, specifically reserved the issues of appli- 
cability to the Federal guidelines. More significantly, in a long line 
of other cases, the Supreme Court has not only upheld the constitu- 
tionality of the Federal guidelines, but it has time and again vali- 
dated the propriety of judges finding facts and guidelines factors 
relevant to determining the guideline sentence within the legis- 
lated statutory range. 

These prior cases include, for example, an important case, Ed- 
wards, in which the Court approved of judges finding drug type 
and quantity according to relevant conduct guideline rules, and an- 
other case. Watts, in which the Court even validated judges taking 
into account conduct in another related count of which the defend- 
ant was actually acquitted. It is difficult, if not impossible, to 
square these and other holdings with a literal extension of Blakely 
language to the Federal guidelines system. 

Citing these and other precedents, as has been mentioned, the 
Fifth Circuit yesterday held that Blakely does not extend to the 
Federal guidelines. And although the Seventh Circuit went the 
other way a few days earlier, a strong dissent by Judge 
Easterbrook in that case makes the same points. 

Third, the Eederal guidelines are different in a number of impor- 
tant respects from the Washington State guidelines at issue in 
Blakely. Time will not permit a complete recitation, but there are 
at least these differences. 

Eirst, of course, they are not as a system affirmatively enacted 
by the legislature as statutory law, as the Washington State guide- 
lines system is. But, rather, the Eederal guidelines are sentencing 
rules promulgated by an independent commission within the judi- 
cial branch. 

Second, structurally they are very different. Unlike Washington’s 
system of relatively simple, quote, “standard guideline ranges,” end 
quote, that clearly correspond to the offense elements underlying 
jury verdicts, the Eederal guidelines employ multiple steps in a 
much more nuanced fashion to construct a guideline range based 
in part on the elements of an offense, but largely on the judge’s de- 
termination and guideline scoring of the entirety of a defendant’s 
relevant offense conduct and its seriousness. 

And to account in a workable and a rational way for the fact that 
there are, for example, several hundred fraud and embezzlement 
statutes in the United States Code with widely varying statutory 
maximums, ranging from a few to 30 years, the sentencing judge 
in working through the guidelines uses one generic fraud and theft 
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guideline, but he adjusts the guideline sentence based on charac- 
teristics of the offense. 

It would be highly inappropriate to assume that the standard 
guideline range, to analogize again to the Washington system, for 
each of these statutory offenses is derived solely from the Federal 
guidelines’ base offense level starting point and the defendant’s 
criminal history category. Yet, it is that very inapt rule that is now 
being urged upon the Federal courts. 

The Federal guidelines also differ markedly from State guide- 
lines, including the State of Washington, in their level of detail. 
Now, this feature, of course, is an effort by both Congress and the 
commission to appropriately individualize punishment according to 
the distinguishing characteristics of offenses and offenders. A 
court’s departure authority further augments this key guideline 
feature. 

It would be a strange application of the Sixth Amendment jury 
trial right to consign all of these features and the bulk of these in- 
dividualizing distinctions to the scrap heap of sentencing history. 
But for reasons of practicality, that may be a likely outcome of a 
literal Blakely extension to the Federal guidelines system. 

Mr. Chairman, with those points, I would like your permission 
to yield to Judge Sessions. 

Chairman Hatch. Thank you. 

Judge Sessions, we will turn to you. 

Judge Sessions. Thank you, Mr. Chairman, and I on behalf of 
the commission sincerely appreciate the invitation and the oppor- 
tunity to speak on this extraordinarily significant issue. 

We have had a close working relationship with Congress, really, 
since its inception and clearly over the past 5 years, as long as I 
have been on the commission, and I want to say that we would be 
available and willing to assist in any way as you address these 
^ost-Blakely questions. 

Now, there is no question that the Blakely decision temporarily, 
at least, has caused significant troubles at the district court level. 
And I am speaking here not as a district court judge at this point, 
but as a sentencing commissioner. I have actually, for the record, 
recused myself in regard to any questions dealing with the con- 
stitutionality of the guidelines. 

But it has caused tremendous difficulties in Vermont. We post- 
poned sentencings for approximately two weeks — in fact, we have 
not started re-sentencing yet — so that each side could develop re- 
sponses to Blakely. We have asked for supplemental briefing before 
we actually address the Blakely issues. 

Blakely causes for those of us who are trial judges enormous dif- 
ficulty in its application. The fact is the sentencing guidelines are 
a part of the legal culture. We are adjusted to the way they work. 
We are adjusted to the definitions. Now, we are put in a situation 
of having to try to shift that responsibility to juries. That creates, 
as Senator Sessions has indicated, enormous problems in regard to 
the kinds of evidence that juries would be told to consider, as well 
as the definitions. For us, to define such complex terms as loss or 
the various other enhancements that are applied universally today 
to a jury is going to create enormous difficulties. So we tread on 
these issues very delicately. 
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I will say that there is an additional problem that comes up 
when you talk about intermittent kinds of solutions, and that is the 
ex post facto difficulty as well. Even if Congress was to do some- 
thing right now, of course, that only resolves cases for offenses 
which were committed as of this date forward, which leaves us in 
the same hiatus period that existed. 

In fact, if you change the guidelines dramatically now, then we 
have a ^ost-Blakely guidelines system and a pre-guideline system 
to be applied to all others. And then if eventually somewhere down 
the road there is a much more significant change in the guidelines, 
then there is a third guideline application or set of applications, 
which means that forever judges will have to be sensitive to the 
issue as to exactly when an offense was committed because you 
have to apply the guideline range, theoretically, that was applica- 
ble at the time the person committed the offense. 

Now, I know that there have been differences of opinion among 
district court judges. I know that the circuit split exists between 
the Fifth and the Seventh Circuits, and hopefully the Supreme 
Court will take up the challenge as laid out by the Second Circuit. 
But I want to tell you at this point respectfully that I think that 
the sky is not falling; that, in fact, we are not in the middle of a 
crisis. The reason that I say that — well, there are three separate 
reasons. 

The first is we at the Sentencing Commission are trying to follow 
closely all of the decisions, all of the developments in the law to 
be able to respond appropriately with some reflection and some de- 
liberation. 

Second, the Department of Justice has developed policies which 
are going to be extraordinarily helpful at this point. Essentially, 
now, generally speaking, all defendants who are being indicted will 
be indicted on sentencing factors, and then as a result, when they 
come to a plea discussion — and, again, in our particular jurisdiction 
98 percent of all criminal cases are resolved by pleas. As a part of 
that plea arrangement, there are either stipulations to facts, sen- 
tencing enhancement facts, or waivers to permit the judge to sen- 
tence consistent with the guidelines. So from this point forward, it 
seems that those policies may very well reduce, quite frankly, the 
impact of Blakely until there is an ultimate resolution. 

Finally, the courts are stepping in. I want to say that I have only 
been a judge for 9 years. I have been on the Sentencing Commis- 
sion for 5 years. Certainly, the reaction of judges universally at the 
beginning was one of criticism. I don’t think that is true any 
longer. I think, in fact, people rely and depend upon all of the fac- 
tors that are laid out in the guidelines to weigh their sentencing 
decisions and, in fact, rely upon that, whether or not the guidelines 
are mandatory in nature or not. 

So my sense is that the judiciary as a body will react to this 
change; that ultimately, over a relatively short period of time, there 
will be some internal resolution either by consensus or by direction 
from the Supreme Court. So I guess what I would urge the Senate 
on behalf of the Commission is to step cautiously in this area. We 
would love as a commission to take a very active role in trying to 
advise you as to any changes which would be positive and construe- 



17 


tive and will lead to the guidelines remaining in full force and ef- 
fect. 

Thank you. 

[The prepared statement of Mr. Steer and Judge Sessions ap- 
pears as a submission for the record.] 

Chairman Hatch. Well, thank you, Judge. 

Judge Piersol, we will turn to you. 

STATEMENT OF LAWRENCE L. PIERSOL, CHIEF JUDGE, 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 

SOUTH DAKOTA, AND PRESIDENT, FEDERAL JUDGES ASSO- 
CIATION, SIOUX FALLS, SOUTH DAKOTA 

Judge Piersol. Good morning, Mr. Chairman and distinguished 
members of the Committee. Thank you so much for allowing me 
the privilege to appear before you. My name is Larry Piersol and 
I am the chief judge in the District of South Dakota, but I am ap- 
pearing as the president of the Federal Judges Association that is 
an association comprised of about 70 percent of the members of the 
Article III judiciary, district and circuit judges. 

The Association was formed 20 years ago to preserve judicial 
independence. Of course, as you know, judicial independence is im- 
portant for the public. It isn’t something just for judges at all, and 
it is surely at issue in whatever Congress may decide to do or not 
to do as a result of the Sixth Amendment principles announced in 
Blakely v. Washington. 

Now, Blakely issues are, as I see it, in two main areas. The first 
is the immediate issues that judges, as well as prosecutors, defend- 
ants and victims now face in charging, pleas, trials and 
sentencings. Secondly, the less immediate issue, although probably 
more important, is what, if anything, should be changed in the pro- 
cedures and the substance of Federal sentencing law. 

With regard to the immediate issues, let me suggest that a tem- 
porary solution legislatively may not be necessary. The Fifth and 
the Seventh Circuits, as the Chair and others have indicated, has 
already ruled. The Second has certified questions to the Supreme 
Court. The Fourth Circuit is soon going to hear argument. Before 
long, there will be rulings from all the circuits on various issues. 
We all know that there are splits in circuits all the time. That is 
one of the bases for the Supreme Court taking jurisdiction. The dis- 
trict courts will simply be following what the circuits are telling 
them to do, unless and until the Supreme Court tells them other- 
wise. 

Also, in reading the testimony from the second panel, the testi- 
mony is at odds as to whether a temporary solution is necessary 
or desirable, as well as disagreeing on whether a temporary solu- 
tion would meet the letter, aside from the spirit, of the Constitu- 
tion. However, if a temporary solution is determined to be nec- 
essary, the Federal Judges Association stands ready to provide 
whatever information and input Congress might desire. I would 
also point out that we are not attempting to provide information 
or positions different than the Judicial Conference, although that 
is possible. But, rather, we are in close contact with our member 
Article III judges. 



18 


The second area of issues is that whatever the reading of the 
Blakely decision, much of Federal sentencing law and practice has 
at least been put in question by the Blakely principles. As a result, 
now is the time, I would urge, for the examination of the good, as 
well as the troubling portions of Federal sentencing law. We urge 
that there be a thorough review of Federal sentencing law and pol- 
icy by Congress. We hope we will be called upon to participate in 
that important process. 

The Sentencing Commission, prosecutors, defenders and aca- 
demics can all provide helpful input, but we are the ones more 
than anyone who look the defendants and the victims in the eye 
not only at sentencing, but at motion hearings, at trials, at pleas, 
at revocation hearings, and resentencings if there is a revocation. 
For example, I sentence about 150 people a year as one Federal 
judge. We believe that we much to offer before you make whatever 
final decisions you make. 

Now, just one example. You know how complex Federal sen- 
tencing law is, how interrelated it is. But for one example, I 
chaired the Native American advisory group that reported last No- 
vember to the Sentencing Commission. It was to study the impact 
of the sentencing guidelines upon Native Americans. Especially in 
non-Public Law 280 States — and that is a whole other area — the 
guidelines have a greater impact upon Native Americans. South 
Dakota is one of those States. For instance, we try juveniles, sexual 
abuse cases and many other cases, where white people are tried in 
State court. I use this one example only to illustrate the complexity 
of dealing with sentencing law, where each day and each sentence 
is crucial to the lives of many people. 

I would attempt to answer any questions that you might have. 

[The prepared statement of Judge Piersol appears as a submis- 
sion for the record.] 

Chairman Hatch. Well, thank you. Judge. 

We will finally turn to Judge Cassell. Welcome, and we appre- 
ciate you coming. 

STATEMENT OF PAUL G. CASSELL, UNITED STATES DISTRICT 
JUDGE FOR THE DISTRICT OF UTAH, SALT LAKE CITY, UTAH 

Judge Cassell. Thank you, Mr. Chairman, members of the Com- 
mittee. I appreciate the opportunity to come here this morning and 
discuss the effects of Blakely v. Washington on our Federal courts. 
Because I have legal issues relating to Blakely pending in front of 
me right now, I will confine my remarks this morning to simply 
trying to describe what has been going on in the 19 days since the 
decision. 

As you indicated, Mr. Chairman, Senator Leahy and others, 
there seems to be a radically changing legal landscape almost hour- 
ly in this area. Because of that changing legal landscape, it is 
tempting to jump to terms like “chaotic” or “crisis” to describe what 
is going on, as some press accounts have done. 

Along with Judge Sessions, I agree that such terms are not ap- 
propriate. Federal judges around the country are working diligently 
now to try to sort out the implications of the Blakely decision. To 
characterize these processes as chaotic, I think, would overlook the 
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skill, care and resourcefulness with which these issues are being 
dealt. 

At the same time, though, it is fair to say, as Senator Sessions 
and others have suggested this morning, that the criminal docket 
in our Federal courts is now operating under tremendous uncer- 
tainty after Blakely. And whether this uncertainty is so desta- 
bilizing as to require remedial legislation, I will leave it to others 
on these two panels to discuss. 

What I would like to do this morning is to focus on the ways in 
which Federal district courts around the country, and particularly 
in my home State of Utah, have been trying to deal with questions 
that Blakely raises. My testimony collects reports from various dis- 
tricts, so let me focus in on what we are doing in my own district 
of Utah to deal with the Blakely situation. 

My own approach was announced in United States Croxford on 
June 29. In that decision, I held that Blakely’s, interpretation of the 
Sixth Amendment prohibited a judge from embarking on fact-find- 
ing that would increase a defendant’s sentencing guideline range. 
I concluded that Blakely made that approach unconstitutional. 

I then sketched out three different options that judges might 
have for dealing with the Blakely situation. The first option was to 
take matters that judges had made findings on before and submit 
them to a jury. The second option was to apply only the downward 
adjustments in the guidelines, but not the upward adjustments 
that Blakely rendered unconstitutional. And then the third option 
was to return to sentencing as it existed before the enactment of 
the guideline scheme in its entirety. 

I concluded that the Sentencing Reform Act, as has been drafted 
and enacted by Congress, did not authorize me to use either option 
one or option two. Instead, I concluded that, by default, I was re- 
quired to use option three in my sentencing; that is, to determine 
an appropriate sentence looking at the guidelines as instructive, 
but not giving them the unconstitutional binding effect that would 
be problematic under Blakely. 

Several days later, my capable colleague. Judge Stewart, was the 
next to rule on this question. In United States v. Montgomery, he 
agreed with me that Blakely rendered the guidelines unconstitu- 
tional. But as a remedy, he selected option two; that is, he felt he 
could apply downward enhancements, but not upward enhance- 
ments. 

My capable colleague. Judge Kimball, has also wrestled with 
what to do with Blakely. In United States v. Adams, a three-week 
jury trial involving drug and money laundering charges, he put to- 
gether a very detailed jury verdict form which submitted to the 
jury a number of questions that would ordinarily have been decided 
by a judge about how to apply the guidelines. Such things as drug 
amounts or the amount of money laundered, the role and the of- 
fense — he has now submitted those to a jury. 

Finally, the latest ruling from Utah came yesterday from our ca- 
pable chief judge. Dee Benson. In United States v. Olivera- 
Hernanez, Judge Benson held that he would continue to apply the 
sentencing guidelines until he had a definitive statement from an 
appellate court. He wrote that, like reports of Mark Twain’s death. 
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the predictions of the guidelines’ demise might be greatly exagger- 
ated. 

However, he recognized that Blakely might also be seen as a 
giant wrecking ball heading directly for the sentencing guidelines. 
And as a result, he announced that he would impose a “backup” 
sentence in every case; that is, a guideline sentence and a non- 
guideline sentence, so that regardless of how the appellate courts 
resolve the issue, the position of the appropriate sentence would be 
announced. 

These four decisions from Utah provide a fair sampling of the 
kinds of responses that courts have developed for protecting the 
Sixth Amendment right to a jury trial, as explained in Blakely. 
Others here today can testify about whether the need for certainty 
and the need to avoid unwarranted sentencing disparity requires 
some kind of legislative quick fix. 

My concluding observations would be that even if Congress de- 
cides that some sort of quick fix is necessary this year, I hope that 
Congress will revisit this subject in future years. Nothing we do as 
judges is more important than imposing an appropriate criminal 
sentence, and I urge you to think of Blakely not as a problem not 
to be overcome, but rather as a spur for discussion about how our 
criminal sentencing system can be improved. 

Thank you, Mr. Chairman. 

[The prepared statement of Judge Cassell appears as a submis- 
sion for the record.] 

Chairman Hatch. Well, thank you. Judge. Let me turn to you 
first. In footnote 9 of the Blakely opinion, the Supreme Court ex- 
plicitly stated that, quote, “The Federal guidelines are not before 
us and we express no opinion on them.” Given this explicit man- 
date in footnote 9, did you feel that your decision was necessary? 

Judge Cassell. I did. Senator. On Thursday, they announced 
their ruling, and then on Tuesday I had a sentencing. That sen- 
tencing involved a little 11-year-old girl who was going to explain 
her view about the situation. Now, the Justice Department and the 
defense attorneys had requested more time to brief these issues, 
but if I had granted their motion to delay that sentencing, that lit- 
tle girl would have waited several more weeks to have justice 
reached in that case. 

She was represented by a guardian that I had appointed to ar- 
ticulate her interests. He opposed the continuance, and I agreed 
with him that the sentencing should not be delayed and therefore 
I had to move forward and resolve the case in controversy that was 
presented to me by this objection on Blakely. 

Chairman Hatch. I have listened to your testimony and I appre- 
ciate your thorough sampling of what Federal courts across the Na- 
tion are currently doing to respond to Blakely. It will be extremely 
helpful to us to weigh our options on what actions are necessary 
to respond to Blakely. You make a point of saying that the judici- 
ary is not in a state of crisis; in fact, a number of you have made 
that point. Yet, your testimony taken as a whole seems to con- 
tradict that very statement. 

Although I agree that most, if not all courts are working dili- 
gently to come up with a reasoned response to Blakely, it does 
strike me that the Federal criminal justice is fast approaching a 
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state of crisis, or as Professor Bowman, who is going to testify 
later, puts it, “profound disarray.” It strikes me that we currently 
have an environment where uncertainty and disparity are ramp- 
ant. 

Do you agree with that or do you not agree with that? 

Judge Cassell. I think the point to focus on is the one that 
Judge Sessions and John Steer focused on a moment ago. We are 
certainly in a transition period and there are going to be some 
problems for all of us in the district courts and other courts in deal- 
ing with the Blakely issues. But once the Supreme Court gives us 
some guidance in this area, then I think at that point things will 
sort themselves out considerably. So what we’re dealing with is a 
transition period, and I guess I would simply urge Congress to 
think carefully about what to do in that transition period of time. 

Chairman Hatch. We could use your advice on that. 

Did you have a comment. Judge Piersol? 

Judge Piersol. I was thinking while you were talking about 
that. I was thinking about when Apprendi came out, there was a 
flurry of petitions by people who had already been sentenced, and 
so on, under Apprendi, and the circuits went through and worked 
through the different issues out of Apprendi. So there is a short- 
term problem, but I don’t think that there is anything that, as I 
indicated, necessarily needs a short-term legislative fix, in part be- 
cause I think the short-term legislative could itself become prob- 
lematic and I think the courts will work this out. 

Chairman Hatch. Mr. Mercer, are you concerned that the 
Blakely decision is going to undercut the goal of the Sentencing Re- 
form Act to do away with unwarranted disparities in sentencing? 

Mr. Mercer. Well, Mr. Chairman, I do think that there are sig- 
nificant concerns that when different circuits go in different direc- 
tions, as we have seen in the course of the last three or 4 days, 
and when we have seen that even within specific judicial districts 
that some courts may be going to indeterminate sentencing, some 
courts may agree with the Department’s position that Blakely is 
not applicable to the Federal guidelines, I think there certainly is 
some risk that that will occur. 

The Committee should know, however, that even if district courts 
determine that they must essentially find that the guidelines are 
not severable and must sentence in an indeterminate scheme, the 
Department will be asking for a sentence that would be within the 
applicable guideline range. So the Department is on record in 
terms of trying to advance the principles of the Sentencing Reform 
Act even in this time of uncertainty. 

So is there a risk? I think there is certainly a risk, but I also am 
cognizant of the fact that we are only 19 days post-Blakely and the 
Department has spent more than half that time trying to provide 
advice to my colleagues around the country in terms of how we can 
advance those principles of the Sentencing Reform Act. As we get 
into August, I think it will be much clearer about what sort of leg- 
islative fix might be appropriate and whether something like that 
is necessary. 

Chairman Hatch. Now, Mr. Steer, some courts have applied only 
portions of the Federal sentencing guidelines after Blakely. For ex- 
ample, a court might apply the defendant’s base offense level based 
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upon the facts in a plea agreement related to the offense of convic- 
tion, but will not consider relevant conduct, any specific offense 
characteristics, any upward adjustments under Chapter 3 of the 
guidelines, or any upward departures under Chapter 5 of the 
guidelines. 

As drafters of the guidelines, can you please tell the Committee 
whether you think it is appropriate for courts to apply only a por- 
tion of the guidelines? 

Mr. Steer. As a legal matter, I think it is probably best that we 
leave that to the courts to resolve. As a policy matter, clearly, that 
is not the way that the guidelines are intended to work. The guide- 
lines typically start with a relatively low base offense level and 
build from there, using the characteristics of the offense, what we 
call specific offense characteristics, and other general adjustments 
to arrive at an appropriate guideline range. 

The guideline range for a serious white-collar offender that 
would typically be appropriate is considerably different and con- 
tains a range of sentences that are much more severe than the 
fraud range that would apply to someone who has maybe taken one 
Social Security check and cashed it when he was not the rightful 
owner. So that approach of simply taking the starting point and ap- 
plying any downward adjustments is very much not the way in 
which the guidelines were intended to operate. 

Chairman Hatch. Thank you. My time is up. 

Senator Leahy. 

Senator Leahy. I find this a little bit interesting, and based on 
what Mr. Mercer and others have said, I want to make sure I am 
correct. None of the five witnesses here are urging the Congress to 
step in at this time. 

Is that correct, Mr. Mercer? 

Mr. Mercer. Yes, that is correct. 

Senator Leahy. Mr. Steer? 

Mr. Steer. Yes. 

Judge Sessions. That is correct. 

Judge PiERSOL. That is correct. 

Judge Cassell. I am taking no position on that. 

Senator Leahy. I just want to make sure. 

Judge Cassell, you said there was no crisis, but you just held the 
entire Federal criminal sentencing system unconstitutional. I am 
sure the defense counsels in your district are probably elated. Are 
the prosecutors sharing your excitement at this? 

Judge Cassell. Well, I don’t think excitement is what any of us 
are — 

Senator Leahy. Are they sharing your feelings on this? 

Judge Cassell. Well, there is certainly, as I suggested, a great 
deal of angst in the criminal justice system about how this is going 
to play out. I guess what I am worried about. Senator, is people 
describing the system as chaotic. As you know from having been 
involved in the system for many years, there are always going to 
be shocks to the system. The Supreme Court ends up resolving 
many of those and I think we are in that kind of a posture here 
today. 

Senator Leahy. I think one of the things that works is that, as 
you know, if all the criminal cases presently before the Federal 
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courts today — if all of them said, okay, we want our right to a 
speedy trial and we want a trial, the whole system would collapse. 
You have to have pleas. I don’t know how a prosecutor works out 
pleas today. I have been both a defense attorney and a prosecutor. 
Today, in your court especially, I would much rather be the defense 
attorney than the prosecutor under these circumstances. 

Let me ask Mr. Mercer, in the amicus brief in Blakely, the Jus- 
tice Department tried to distinguish the Federal guidelines from 
the Washington State guidelines by arguing that the Federal 
guidelines are written by an independent commission with substan- 
tial discretion. 

Let me quote from the brief, quote, “Because Congress entrusted 
to the commission the specification of the numerous facts that au- 
thorize differing punishments under the guidelines, there is a 
strong argument that the guidelines do not implicate the concerns 
addressed by Apprendi. Those concerns arise only when the legisla- 
ture itself dictates the facts that control a defendant’s increased ex- 
posure to punishment, thereby effectively creating enhanced 
crimes.” 

Now, that is the Department of Justice’s position in defending 
the guidelines. But last year, the Department had a different posi- 
tion. It supported — and many people helped write — the so-called 
Feeney amendment to the PROTECT Act, in which Congress 
usurped the power of the Sentencing Commission and rewrote sub- 
stantial portions of the Guidelines Manual, in effect cut out a great 
deal of the independence of the Sentencing Commission. 

So are these positions at odds with each other? 

Mr. Mercer. I think they are very separable, in fact. Senator. 

Senator Leahy. But they are different. 

Mr. Mercer. I don’t think they are different. I think the posi- 
tion — 

Senator Leahy. In the Supreme Court, you are defending the 
independence of the Sentencing Commission. In Feeney, you are 
saying they are too independent and we have got to cut in and 
make a legislative fix to remove independence. I mean, it has got 
to be one or the other, doesn’t it? 

Mr. Mercer. Well, certainly, this branch, the legislative branch, 
has the opportunity to govern in a variety of ways, whether it is — 

Senator Leahy. I am asking about the Department of Justice’s 
position. They have taken two different positions here, one defend- 
ing the independence of the Sentencing Commission and the other 
supporting legislation to substantially change the independence 
and take away the independence of the Sentencing Commission. 

On those two positions, not what Congress does, but what the 
Department of Justice does, are you inconsistent? 

Mr. Mercer. Sentencing at the Federal level and sentencing in 
Washington State are something that can be differentiated. Wash- 
ington has two different classes that establish the classification of 
the particular crime. In the Federal system, like in the State of 
Washington, the legislative branch has the authority to act in a 
particular way to set minimums and maximums. The same thing 
happens with the legislative branch here. The narrow question that 
we were addressing before the Supreme Court certainly is not 
something that draws into conflict what this body did — 
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Senator Leahy. Apparently, you were taking the position because 
you were trying to protect the Federal system. It wasn’t just the 
Washington State system. You were trying to protect the Federal 
system with the idea that Blakely may be applied to the Federal 
system as well as the State system. 

So aren’t you in a position where, in trying to defend the Federal 
system as being independent today, last year DOJ was saying we 
want to cut back that independence? Let me ask you this: You 
don’t see any inconsistency. Is that your statement? 

Mr. Mercer. My statement is that nothing that we argued in 
front of the Supreme Court would suggest that all authority to 
make determinations about sentencing, including minimum pen- 
alties, standard review, those sorts of things, are all delegated to 
the Sentencing Commission. 

So, no. I think in terms of both what the Washington State stat- 
utes allow for and what the Federal statutes allow for and what 
we argued in front of the Supreme Court, they are not inconsistent. 

Senator Leahy. Do you see any noticeable differences on working 
out plea agreements since Blakely? 

Mr. Mercer. I do think. Senator, that you have raised a number 
of important points. Of juries are in a position to make findings 
about everything that is in this 491-page manual — and Commis- 
sioner Steer has talked about what governs loss calculations. Juries 
would be having to consider what constitutes reasonably foresee- 
able pecuniary harm. The Government would be in the position of 
needing to prove that beyond a reasonable doubt. 

And all jurors making those conclusions for any enhancement 
that is in this book — and I think that there are going to be signifi- 
cant implications and that is why in my earlier statement I said 
we are sort of waiting for the precincts to report here. 

Senator Leahy. But my question was are you seeing, as the press 
has reported today, that in some districts plea bargaining and 
pleas are at a standstill? 

Mr. Mercer. I wouldn’t say standstill, but I would say that it is 
certainly a more — 

Senator Leahy. The press is wrong? 

Mr. Mercer. There isn’t as much certainty that we had 21 days 
ago in the current context, and that certainly makes it difficult for 
defendants to know and prosecutors to know exactly how to pro- 
ceed. That is why we are monitoring this very carefully and we will 
be looking forward to working with this Committee. 

Senator Leahy. You are the expert here. I don’t have to worry 
about those press accounts saying that in some districts it is at a 
standstill. The press is wrong? 

Mr. Mercer. Well, it is really a case-by-case basis. I mean, do 
I think that right now this is having a significant implication for, 
say, cases where we are charging gun crimes? There aren’t a lot 
of upward adjustment factors that are applicable above and beyond 
the base offense level in a case like that, and there are some low- 
level fraud cases where that is the case. 

But then there is another class of cases where, if this book has 
a number of upward adjustment factors, then I think it is going to 
be increasingly difficult for the parties to understand the param- 
eters of what we are dealing with. So on a case-by-case basis, it is 
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much more difficult today to resolve things by pleas or to give 
Blakely waivers because of the decision in the short term. 

We will be in touch and hoping to collaborate very closely with 
you and the staff on these issues. 

Senator Leahy. My time is up. I will go back to that press ac- 
count and find out where they are wrong. 

Chairman Hatch. Senator Sessions. 

Senator Sessions. This is a big deal. I don’t think it should be 
minimized. I hear, well, we will just minimize this. I think Mr. 
Cassell said this decision was a spur to discussion. I think it is a 
lot more than a spur to discussion. Judge Piersol says courts will 
work this out. Well, I am not sure about that. I think it is a big 
deal. 

I will just ask all of you the panel, if you can think in the history 
of American criminal law of a decision that has had more impact 
on the practical working-out of justice in a court than this one. 

Judge Cassell. I can. Senator. 

Senator Sessions. All right. 

Judge Cassell. I think the Miranda decision — 

Senator Sessions. I don’t agree. I thought you might say that. 

[Laughter.] 

Senator Sessions. It is right up there with it. I will say that. I 
think it is beyond Miranda because it affects every case, and most 
cases didn’t have a Miranda problem, frankly, but a lot of them 
did. 

Sir? 

Judge Piersol. Sir, I would say this doesn’t affect every case. I 
have sentenced some people already and this didn’t have anything 
to do with the sentencing. It does affect some cases, yes. 

Senator Sessions. Well, maybe it doesn’t affect every case. It is 
important though, when it affects such a large number of cases on 
a routine basis that go on in our courts. So I think it is a big deal 
there. 

When you have four judges in the District of Utah all rendering 
different opinions, it is pretty close to chaos, it seems to me. And 
I think Senator Leahy is correct. We do have a problem with pleas, 
and certainly, predictability that we didn’t have before in many, 
cases. 

I think it is imperative that the courts realize that it is not some 
theoretical world in which they operate. Out here in the real world, 
cases are being tried everyday and lawyers are having to decide 
whether to plead or not, what sentence to expect their client may 
get, and how to advise their client. I don’t think there is any doubt 
that Senator Leahy is correct that this has caused great concern. 

Judge Sessions, you have handled pleas, and Judge Piersol. 
When a person comes in and pleads guilty, they are advised of the 
maximum statutory penalty, are they not? 

Judge Sessions. Yes, they are. 

Senator Sessions. They know they have guidelines, but they are 
advised that 10 years — in this case in Washington, a 10-year max- 
imum statutory offense; no matter what a guideline says, a sen- 
tence cannot exceed the 10 years. So they are advised of that, are 
they not? 

Judge Sessions. They are. 
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Senator Sessions. So they are told what the maximum sentence 
is when they enter a plea of guilty. And 98 percent in your district 
plead. That may be a little high, but it is not far off; over 90 per- 
cent plead in America today. They are not being misled. They are 
aware that a judge could go above maybe the base level offense, are 
they not. Judge Piersol? 

Judge Piersol. They are told that the judge has the ability 
under the guidelines system to depart upward or downward. In ad- 
dition, they are told, of course, what the maximum penalty is. And 
if there is a mandatory minimum, they are told what this is, too, 
and that the mandatory minimum overrides the sentencing guide- 
lines, with the exception of the circuit-breaker. 

Senator Sessions. But at the plea, they are not specifically told 
what the guideline range is going to come out to be? 

Judge Piersol. That is correct. They are not. 

Senator Sessions. They are told the maximum sentence, which 
I think is what the Sixth Amendment — if there is any power there, 
I think that is what it refers to. So I think this opinion is just bad 
law. I am just shocked. I can’t imagine Justice Scalia rendering 
such an opinion. 

Judge Cassell, you are thoughtful on these issues. What is the 
impact, for example, if a State does not have a sentencing guideline 
and a judge can give — say Washington State didn’t have it and a 
judge could walk in and give 10 years under the old law in which 
a judge’s sentence was unreviewable. Does this alter that historic 
procedure? 

Judge Cassell. There certainly are some implications there. I 
think I may have to defer on that question because in Utah we 
have a situation similar to what you are describing and I might see 
that kind of an issue come before me. 

Senator Sessions. Well, it seems to me if you can’t go above a 
guideline range, then how can a judge impose a maximum sentence 
without any statement? 

I don’t know who has been in this business the longest. Judge 
Piersol, you must have or you wouldn’t be elected president of that 
association. Before the guidelines, were you a judge then? 

Judge Piersol. No, I wasn’t. 

Senator Sessions. I will just ask, before the guidelines, a sen- 
tencing judge in the Federal system could give the maximum statu- 
tory sentence and not have to state a basis for that decision and 
it was unreviewable on appeal. Is that not correct? 

Judge Piersol. That is my understanding, and I have only done 
a few. 

Senator Sessions. And under the guidelines that Senator Hatch 
and Senator Kennedy and others passed, you have review of sen- 
tencing on appeal. A judge, if he goes outside even the guideline 
range, has to defend it and it is reviewable by an appellate court. 
That was to help criminal defendants, to give some objectivity, was 
it not, and did it not do that? 

Judge Piersol. I believe so. 

Senator Sessions. So I don’t know how this opinion came out. 

Mr. Mercer, are your prosecutors now charging cases and putting 
in a whole lot of new charges and facts in the indictment that they 
would not have done before to try to comply with this system? 
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Mr. Mercer. The memo issued by the Deputy Attorney General 
instructs all Federal prosecutors to charge within any charging doc- 
ument, indictment, information, any sort of offense characteristic 
that would increase the sentence. So, yes. 

Senator Sessions. Does that have the danger of making a trial 
arguably less fair for a defendant, in that more dirt is thrown in 
against the defendant in the indictment itself than otherwise would 
be the case? 

Mr. Mercer. I am sure that as we proceed here, there will be 
conversations about whether trials need to be bifurcated and 
whether we need to have a guilt stage and then a stage where this 
sort of thing happens. But we will b^e arguing that in front of dis- 
trict courts, and I imagine on a different case-by-case basis we will 
see what the outcome is. For instance, in a fraud case, I don’t think 
the fact that we would say the loss equals $250,000 is something 
that would require bifurcation. 

Senator Sessions. Well, isn’t it true that as a practical matter, 
you try a case, say a fairly complex fraud case, and the jury re- 
turns a verdict of guilty, you then sit down and work on the facts, 
where the guidelines may play, how much the loss might be? Peo- 
ple take memoranda from the defense lawyers on what should this 
be and how much should be counted, and the judge renders a rul- 
ing that is reviewable on appeal. Is that not correct? 

Mr. Mercer. That is correct. 

Senator Sessions. Wouldn’t it be very difficult for a jury to be 
involved in all of that? 

Mr. Mercer. I think there isn’t any question that it is going to 
complicate the work of juries. Again, this manual sets forth a num- 
ber of characteristics that may be relevant to what the individual 
defendant has done that are going to increase the sentence over the 
base offense level. 

Given this ruling, we are now, as you say, Blakely-izing all of our 
pleadings in order to make sure that we have got the opportunity 
to have the jury make those findings. But the standard is going to 
be different; it is no longer preponderance of the evidence. In some 
of these cases, particularly complex cases, market loss cases where 
the number of victims and the amount of loss is extraordinary, it 
is going to certainly complicate proceedings. 

Senator Sessions. It is going to be beyond a reasonable doubt, 
is it not? 

Mr. Mercer. That is right. 

Senator Sessions. That is a stunning change in itself. I forgot 
that. 

Chairman Hatch. Senator, you have made a lot of good points. 
Your time is up, however. 

Senator Sessions. My time is up. I am sorry. 

Chairman Hatch. At this time, I want to submit into the record 
the following letters, articles and written testimonies: the Federal 
Public Defenders; National Association of Criminal Defense Law- 
yers; the American Bar Association; Professors Douglas Berman, 
Marc Miller, Nora Demleitner and Ronald Wright; and a New York 
Times editorial dated June 29, 2004, by Kate Stith and William 
Stuntz. 

Senator Kennedy, we will turn to you. 
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Senator Kennedy. Thank you very much, Mr. Chairman. 

I think on this Committee we have enormous diversity, reflecting 
different philosophies, but I am enormously interested in how 
much Senator Sessions and I look at certain aspects of this consist- 
ently, and that is about trying to stay away from unfairness and 
inconsistency, that was the concept behind the guidelines, to have 
fairness, consistency and transparency. The good Senator went into 
a number of different areas on that issue, but this is an underlying 
factor which we wanted in the guidelines. 

I was enormously distressed, quite frankly, with the Justice De- 
partment and its proposals on the Feeney amendment. We had 
taken 10 years to develop these guidelines. We had days and weeks 
and months of hearings and markups. And then right out of the 
blue, with eight minutes of debate in the House of Representatives, 
and without an hour of hearing here in the Senate, without an 
hour’s consideration, without a single witness, it was tagged onto 
the Amber safety bill, which was obviously a matter of enormous 
importance to families, and just jammed through the Senate of the 
United States over the opposition of the Judicial Conference, the 
American Bar Association and the U.S. Sentencing Commission. 

We spent a lot of time trying to deal with a complex issue deal- 
ing with criminal law. We spent a lot of time trying to do it. We 
might not have gotten it exactly right, but it did reflect, as has 
been pointed out here, about as good an effort here, with 99 mem- 
bers of the Senate in support of it. 

Mr. Mercer, did you support the judge-specific reporting in that 
proposal in the Feeney amendment? 

Mr. Mercer. I chaired at the time something called the Attorney 
General Advisory Committee’s Subcommittee on Sentencing Guide- 
lines, and we had taken a look — in fact, I am going to make sure 
to leave a copy of this article. I wrote an article in the Federal — 

Senator Kennedy. I would be interested in that, but this is the 
one specific aspect on that, on the judge-specific reporting that was 
included in the legislation. There was strong, strong opposition. It 
is called basically black-listing. You can characterize whatever you 
want, but I just want to know your position on that. 

Mr. Mercer. Well, we categorically deny that there is any sort 
of judicial blacklist. That statute has two doors. 

Senator Kennedy. I am not asking about how many doors. I am 
just asking did you write it or do you support — 

Mr. Mercer. Oh, no, no, but — 

Senator Kennedy. Did you support the judge-specific reporting 
provisions in the Feeney amendment, yes or no? This is pretty sim- 
ple stuff. 

Mr. Mercer. The provision says that the Department of Justice 
needs to promulgate a directive that would allow all cases that re- 
sulted in adverse sentencing departures to be reported for appellate 
consideration. And the Attorney General issued that memorandum 
and that is the protocol we have. 

Now, sentencing decisions are the same as any other adverse de- 
cision. They need to be reported to the Department of Justice for 
consideration. There is no blacklist. 

Senator Kennedy. There is a listing of those judges that — 

Mr. Mercer. No, no, there isn’t. 
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Senator Kennedy. And how do you know? If no one keeps a list, 
how in the world do you know who is doing what? 

Mr. Mercer. Because if there is an adverse decision in a par- 
ticular judicial district, if there is a downward departure that un- 
dercuts the purposes of the Sentencing Reform Act hy saying this 
defendant is all of a sudden going to get a different sentence than 
contemplated by the commission, a memorandum is written saying 
this occurred; let’s make a determination about whether an appeal 
needs to be taken. 

That is the same as whether we have an adverse decision in a 
civil case. That is the way we refer these matters for determina- 
tions by the Solicitor General. The way the Sentencing Reform Act 
was written, no appeal can be taken unless the Solicitor General 
authorizes an appeal. 

Senator Kennedy. Well, can I ask you. Judge Piersol, why was 
there such concern about that particular provision? 

Judge Piersol. Well, I can speak for a lot of judges that I talked 
to, and that is because the judges felt there was a black-listing. 
That is why. 

Senator Kennedy. Do you think this ought to be an area that we 
take another look at? 

Judge Piersol. I would hope so. 

Senator Kennedy. Let me just ask quickly, because my time is 
going to be up, just for the panel, who do you think we ought to 
listen to or talk to in terms of these issues that we are looking at 
over a longer period of time? 

I mean, the idea that we are going to act quickly is, I think, 
probably extremely unlikely, particularly from what we have 
heard. We have got another panel with some differing views. 

Who should we really listen to? Each of us sort of outlined the 
different areas that we looked at. I mentioned the mandatory mini- 
mums and the disparities in the crack/powder departure standards, 
complexity of the guidelines. Who do you think we can get the best 
information from in terms of trying to look at how we can best 
meet our responsibilities? 

The red light is one, but I would ask each of you to maybe just 
take 30 seconds and tell us what we can do? 

Judge Sessions. If I could respond to that, I think this is such 
a significant issue that it is going to take extensive research and 
development, it seems to me. Turning to judges, turning to prosecu- 
tors, turning to the Department, turning to defense lawyers, turn- 
ing to probation officers and victims, I think you need to look at 
all of the areas. 

But I also think, and I mean I really believe that the United 
States Sentencing Commission is chartered with the responsibility 
of advising Congress in regard to changes of this magnitude. My 
feeling is that the Sentencing Commission should take an active 
leadership role in addressing sentencing issues in the future. 

Judge Piersol. I agree with what Judge Sessions says. All those 
groups should be consulted; most of all, I would say the Sentencing 
Commission and the judges. 

Senator Kennedy. Judge Cassell? 

Judge Cassell. And I would say — maybe somewhat self- 
servingly — the district court judges. As has been mentioned, we are 
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the ones who end up sentencing people everyday and hopefully 
have some insights. 

Mr. Steer. Senator, I agree, and I think you provided the answer 
to a large degree in the Sentencing Reform Act. It describes a proc- 
ess by which all those who are involved in the criminal justice proc- 
ess are to be involved in shaping sentencing policy. 

Senator Kennedy. Mr. Mercer? 

Mr. Mercer. I think that amount of consultation is a good idea. 
There just may be a need, come the summer, for some sort of ac- 
tion, and we will look forward to talking about that. 

Senator Kennedy. Thank you, Mr. Chairman. 

Senator Sessions [presiding.] Thank you. Senator Kennedy. I 
would just note that Congress did create the guidelines and we 
have a responsibility to monitor how they are working. If they have 
problems, we ought to fix them. We have not done that. I have of- 
fered legislation to modify the crack/powder cocaine problem. I 
haven’t gotten much support for it yet, but the perfect is the enemy 
of the good. This is a good first step. 

I don’t mean to say that the guidelines are perfect. They need to 
be monitored by historical accuracy and realistic experience, and 
we ought to alter them when it is appropriate to do so. I know Mr. 
Steer and I have talked about that before. 

Senator Durbin, thank you, and we will recognize you. 

Senator Durbin. Thank you, Mr. Chairman. 

Thank you to the panel for your testimony. 

A few years ago, a Governor in Illinois decided, for reasons of 
conscience, that he could no longer approve death penalties in my 
State. That decision by that one person caused, I think, a national 
and international discussion about the death penalty which was 
long overdue. I think a lot of us at the State and Federal level have 
taken a new look at it, as we should have. It was comfortable to 
stay with the old process, but now we have to question the old 
process and whether it fits the needs of justice. 

It strikes me the same thing is happening here. Apprendi and 
Blakely are causing us to take 19 years of accepted practice when 
it comes to sentencing guidelines and to step back and say is it 
fair, does it work. We don’t like to face these questions. We would 
rather just continue with the status quo, but we have no choice 
now. Blakely has thrown this all up for grabs. 

Judge Sessions, it is not in your testimony; you said this in a 
statement attached to it that you felt that there was a general con- 
sensus and support — I don’t want to misstate your position — a gen- 
eral consensus and support by judges of sentencing guidelines. Sit- 
ting next to you. Judge Piersol said now is the time for an exam- 
ination of the good, as well as the troubling portions of the Federal 
sentencing law. 

It seems to me that those two statements are not consistent. And 
to hear one from the Sentencing Commission and another rep- 
resenting the Federal judges reflects, I think, the need for this de- 
bate. I can tell you that whether it is the Feeney amendment or 
just the sentencing guidelines or the mandatory minimums, many 
Federal judges have come to me and said, I have been put in un- 
conscionable situations when it comes to sentencing because of es- 
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tablished guidelines and because of mandatory minimum sen- 
tencing. 

So I would ask each of you if you would comment on that. Is it 
time for us to take a fresh look at the whole concept and ask our- 
selves some hard questions as to whether justice has been served? 
I would ask Judge Piersol and Judge Sessions. 

Judge Piersol. Well, I think I was suggesting that it is time to 
look. I would say — and I am speaking personally for myself now be- 
cause the association hasn’t taken a specific position on this. But 
I have sentenced 1,500 people or so, so I have got a little experi- 
ence. 

I would say that the concept of sentencing guidelines is a gen- 
erally accepted concept. That doesn’t mean it is working as well as 
it could or should, because any time you sentence somebody where 
the sentence, in your best judgment, is inappropriate, that is a 
tragedy. 

Senator Durbin. Has that happened to you as a judge sen- 
tencing? 

Judge Piersol. Yes. 

Senator Durbin. Under the guidelines? 

Judge Piersol. Yes. 

Senator Durbin. Where you felt that what you did was not just? 

Judge Piersol. Yes, and I can’t imagine that there is a judge 
who has sentenced for very long that wouldn’t say that. So the real 
problem is, speaking personally, there isn’t enough latitude. There 
is a need for sentencing guidelines, but they are not guidelines. 
That is a euphemism. They are not guidelines at all. They have the 
force of law. So there is need for a system similar to what we have, 
but it is not one that provides justice as often as it should. 

Senator Durbin. Judge Sessions, have you been through the 
same experience? 

Judge Sessions. Sure, I have been through the same experience, 
and first I would want to say that Judge Piersol and I are great 
friends and we agree on just about everything in the world. So I 
think probably if asked to get down to basics, the agreement prob- 
ably would be quite clear. 

What I meant by my comments is that most judges feel that the 
process, generally speaking, is fair, and it is fair for a number of 
reasons. Primarily, it provides consistency and a sense of an ability 
to understand what is happening by a defendant, so that they 
know exactly what the process is, what the ranges are, generally 
speaking. 

The other advantage of the guidelines is that they provide factors 
that judges should consider in weighing sentences that are univer- 
sally applied. That is why the enhancements are so important be- 
cause it allows judges to go beyond just dollar amounts and drug 
quantities that focus in upon those things. 

Now, having said that, the end product — these are, of course, 
mandatory guidelines and they are oftentimes based upon manda- 
tory minimums; that is, how the drug quantity arrived at where it 
did. I know Senator Sessions has raised a bill in regard to low-level 
drug couriers as a part of the crack cocaine bill that he had pro- 
posed a couple of years ago. 
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In those kinds of situations, oftentimes you are finding yourself 
restricted by mandatory minimums, in particular, and at that point 
you feel like you could be doing an injustice. But as to the general 
perception of the guidelines themselves, I think the vast majority 
of judges would say they like them. 

Senator Durbin. I would like to really kind of sum up, and I am 
sorry I couldn’t get each panel member to express their own opin- 
ions on this. It seems to me that the guidelines are looking for 
some certainty and, as we have said here, eliminate unwarranted 
disparities in sentencing. But at the same time, the system is look- 
ing for justice which would protect warranted disparities. And the 
only person who can make that decision ultimately is the judge, or 
in Blakely's, suggestion, the jury as well. 

Can we get to the bottom of Blakely and Apprendi without ad- 
dressing this core issue of whether or not we are serving justice, 
as opposed to just serving the need for certainty in sentencing? 

Judge PlERSOL. In my view, great injustice could come from some 
legislative solutions. Justice could also come from some legislative 
solutions. That is why you have such a heavy charge upon you and 
that is why we want to be at the table. 

Judge Sessions. And I would say that just like Congress now is 
addressing this particular issue as a result of Blakdy, the Sen- 
tencing Commission chose a number of years ago — Judge Castillo 
was one of the driving forces in this — suggested that we review the 
guidelines, review how they are working and develop a 15-year 
study, a part of which has already been released in regard to the 
crack cocaine report, an idea that the Sentencing Commission itself 
internally is reviewing this to see if we can improve the process. 

Senator Durbin. Thank you. Thanks, Mr. Chairman. 

Senator Sessions. Thank you. 

Well, it has been an excellent discussion and we thank you for 
that. 

Senator Leahy, do you want to comment? 

Senator Leahy. Just one follow-up question to Judge Sessions 
and Mr. Steer. 

I realize this is broad-brush, but in your testimony you suggest 
that the Federal guidelines are different from the State guidelines 
because the Federal guidelines are promulgated by an independent 
agency in the judicial branch, not by the legislature. 

So just for the purposes of the question, assuming this might 
make a constitutional difference, then, of course, the question I ask 
is are you sufficiently independent. Think of three facts: first, the 
Congress has to approve the commission’s recommendations for 
changes to the Guidelines Manual. Secondly, the Congress has 
made a number of directives over the past few years telling the 
commission to make changes in the guidelines. 

Third, the Feeney amendment, backed by the Department of Jus- 
tice, actually wrote guidelines and commentary without any input 
from either the commission or the Federal judiciary, as everybody 
from the Chief Justice on down has reminded me. 

Assuming there is a constitutional difference, because of your 
independence, from what is seen in Blakely are you sufficiently 
independent? 
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Judge Sessions. Senator, you have asked questions of me in the 
past that are equally troubling. I think essentially we are as inde- 
pendent as Congress is willing to make us at this particular point. 
We are, I will say, an independent body in the sense that we delib- 
erate independently. We clearly pass guidelines independently 
based upon our best assessment, and I think to the extent we are, 
in fact, an independent body. 

Of course. Congress has the power, the absolute power and the 
right to restrict the Sentencing Commission in any way it deems 
appropriate at this particular point. But to the extent that deci- 
sions are made independently by collaboration and, by the way, by 
consensus — this is the only body I have ever been on in which poli- 
tics or your political background plays no part. It is done by con- 
sensus. To the extent, I believe that our decisions are made inde- 
pendently. 

Mr. Steer. Senator, if I could just add a footnote, I think the 
reason why that feature might be important — and we don’t know 
whether it is critical. Some judges have already examined it and 
found it insufficient. It is just one of the things that might be relied 
on in trying to distinguish the Federal guidelines from Blakely. But 
the reason why it might be important is it derives from a strong 
statement by the U.S. Supreme Court in the Mistretta decision that 
upheld the constitutionality of the guidelines. 

I think historically the Sentencing Commission wants to operate 
in a way and according to the vision that the Congress laid out in 
the Sentencing Reform Act. And so when we are constrained by 
overly detailed directives, we recognize that that is Congress’ pre- 
rogative. But as we are involved in working with you and your 
staffs in crafting legislation, we point out the need for flexibility. 
We prize our discretion as an institution just as judges for different 
reasons prize theirs in crafting an appropriate sentence. 

But I think the bottom line and the reason for it, and the reason 
why we feel like independence is important is Congress created an 
expert body here and we want to use that expertise to try to carry 
out the goals of the Sentencing Reform Act. 

Senator Leahy. Thank you. Thank you, Mr. Chairman. 

Senator Sessions. Thank you. 

Well, Judge Sessions, I think you make a good point, what is jus- 
tice? Many have asked this question. Consistency and predictability 
is part of it, at least. Judge Piersol sees occasions when he thinks 
that consistency created unfairness, but there are some situations 
in which I have seen judges, before the guidelines and when I was 
prosecuting cases, render sentences that were incomprehensible. So 
maybe we have made some progress. 

Mr. Mercer, I would just give you briefly an opportunity to com- 
ment on the Feeney amendment. Is that consistent with the Sen- 
tencing Guidelines, what the Department of Justice proposed or 
supported there? 

Mr. Mercer. Well, it is. Your Honor — yes, it is. Senator. 

Senator Sessions. That is proof that you are a good lawyer. You 
have been in court before. I can tell. 

Mr. Mercer. The whole principle of the Sentencing Reform Act — 
the preeminent goal was to make sure that unwarranted disparity 
was minimized. I was noting for Senator Kennedy — and I will leave 
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a copy of this — this article tracks downward departure rates. This 
is not an article that is trying to get at substantial assistance. 

The data in these charts are based upon Sentencing Commission 
data and they track year by year the rates in various districts. A 
place like Connecticut has never had a non-substantial assistance 
downward departure rate below 25 percent. In fact, in the current 
period, sort of year in, year out, it is right around 30 percent. Then 
you will see in that same table that a place like the Western Dis- 
trict of Arkansas, in the 2-year period, was below 3 percent in both 
years. 

So the whole point of the PROTECT Act appears to be that un- 
warranted sentencing disparity threatens to undercut the purposes 
of the Sentencing Reform Act. If, in fact, both on an intra-district 
and on an inter-district basis you have outcomes that are generated 
based upon a number of circumstances that don’t comport with the 
Sentencing Reform Act, that is a problem. I think that goes to why 
the Congress said to the commission, we need to make sure that 
the purpose that departures would be rare is reinforced because 
these data suggest that that goal has sort of slipped away. 

Senator Sessions. Well, I just thank all of you. It has been a 
very, very good discussion. In view, since we have undertaken to 
direct sentencing from this Congress and have, in effect, done so 
to a large degree, we have a responsibility to listen to practitioners 
and those who are out there, and consider what is working and 
what is not and fix it when it is not working as well as it should. 
But I strongly believe that the Court ought not to be demolishing 
this wonderful work that Senator Leahy and his colleagues did 20 
years ago. 

Senator Leahy. Thank you. 

Senator Sessions. Thank you so much. We will go to our next 
panel. 

As you take your seats, I will do the introductions. 

The first witness will be Professor Frank Bowman. He teaches at 
the Indiana University School of Law, has worked for the Depart- 
ment of Justice as a trial attorney in the Criminal Division, and 
was a deputy district attorney for Denver, Colorado. Professor Bow- 
man also worked in the U.S. Attorney’s office for the Southern Dis- 
trict of Florida. 

That should have kept you busy. 

Mr. Bowman. It did. 

Senator Sessions. What years? 

Mr. Bowman. 1989 to 1996. 

Senator Sessions. And where you were deputy chief of the crimi- 
nal division and specialized in complex white-collar crime. He also 
served as special counsel to the United States Sentencing Commis- 
sion in Washington, D.C., and was academic adviser to the Crimi- 
nal Law Committee of the United States Judicial Conference. 

So welcome. Professor Bowman. You have a remarkable back- 
ground on these issues. 

Second, we will hear from Professor Rachel Barkow. Professor 
Barkow is an assistant professor of law at the New York University 
School of Law. She clerked for Justice Scalia on the U.S. Supreme 
Court — and maybe you can explain this decision for us — and Judge 
Laurence Silberman of the D.C. Circuit. Professor Barkow’s re- 
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search and writings focus on criminal and administrative law, with 
an emphasis on the administration of criminal justice through the 
use of agencies and commissions. 

Professor Barkow, we welcome you to the Committee and look 
forward to hearing from you. 

Next is Ronald Welch. He is a partner in the firm of Zuckerman 
Spaeder. He has previously held positions as general counsel to the 
Labor and Human Resources Committee and as chief counsel to 
Senator Kennedy on this Committee. He also served as special 
counsel for the tJ.S. Sentencing Commission and as assistant dis- 
trict attorney in New York. 

Were you with Senator Kennedy when the guidelines were 
passed? 

Mr. Weigh. No. I joined Senator Kennedy’s staff in 1990. I was 
at the commission when the guidelines first became effective, and 
then in the early years of implementation I was with Senator Ken- 
nedy. 

Senator Sessions. Well, you have a valuable perspective, then. 

Our final witness will be Mr. Alan Vinegrad, a partner with Cov- 
ington and Burling in New York. He is a former United States At- 
torney for the Eastern District of New York. He previously served 
as the office’s chief Assistant U.S. Attorney, chief of the criminal 
division, and chief of civil rights litigation, which should have given 
you some experience in the real world. So it is a delight to have 
you with us. 

Professor Bowman, would you start off, please? I must say that 
we are moving along. If you could attempt to hold your comments 
to four minutes, we would appreciate that. If you need an extra 
minute, that will be fine. 

STATEMENT OF FRANK O. BOWMAN III, M. DALE PALMER PRO- 
FESSOR OF LAW, INDIANA UNIVERSITY SCHOOL OF LAW, IN- 
DIANAPOLIS, INDIANA 

Mr. Bowman. Thank you to you and the other members of the 
Committee for inviting me to testify. 

The imposition of sentences in the Federal criminal justice sys- 
tem is a shared responsibility. We are here today because all of the 
institutions which share that responsibility have in some measure 
failed. The catalog of our collective failure is too long for detailed 
examination today, but its principal components, it seems to me, 
are these. 

First, we have taken a guideline sentencing system that was 
sound in its conception almost 20 years ago, and which incidentally 
I have long supported, and made it too complicated. As but one 
measure, the size of the Sentencing Guidelines Manual has quite 
literally doubled since 1987 until today. 

Second, the process of making sentencing rules, which was de- 
signed probably over-optimistically to minimize the influence of 
narrowly political concerns, has become a one-way upward ratchet. 
Raising sentences is common and easy. Lowering them is difficult 
and scarcely ever done. 

Third, the result is a system which remains for many cases an 
excellent vehicle for determining a proper sentence, but which too 
often generates sentences that seem to judges and to prosecutors 
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and defense counsel like unjustly severe, or at least higher than 
necessary. 

It is thus no surprise to find, as many studies have done, includ- 
ing some that I have done myself, that judges, prosecutors and de- 
fense counsel routinely collude to evade the guidelines mandates. 
The response of national policymakers to this quiet rebellion by 
front-line legal professionals against the unreasonable sections of 
the guidelines has not been to moderate the rules. Instead, the 
trend has been to make the rules harsher and to enforce compli- 
ance by restricting judicial discretion and imposing greater central- 
ized control even on the decisions of line prosecutors. 

Everyone involved intimately in the Federal sentencing process 
knows these things to be true, and every institution involved in 
Federal sentencing — the judiciary, most particularly included — 
bears its share of the blame for this condition. But my important 
point this morning is not to assign blame, but rather to insist that 
we take a clear-eyed view of the problem that confronts us. 

We are gathered here this morning because Blakely v. Wash- 
ington has thrown the Federal judicial system into unprecedented 
disarray. But Blakely is not the underlying problem; it is merely 
a symptom. I happen to think, with Senator Sessions, that Blakely 
is a bad decision. It carries a dubious constitutional premise to ab- 
surd lengths and it is breathtaking heedless of both short- and 
long-term practical consequences. 

Senator Sessions. Well, don’t underestimate the problems with 
it now. 

[Laughter.] 

Mr. Bowman. I won’t. 

Senator Sessions. Well, you probably did, but go ahead. 

Mr. Bowman. That said, it also seems reasonably clear that al- 
though Blakely addresses a State sentencing system, it is really 
about, in my view, the Federal guidelines, by which I mean that 
Blakely cannot be understood except as an expression of a deep and 
abiding frustration with the current state of Federal sentencing, a 
frustration which I think is widely shared both inside and outside 
the judiciary. 

Now, I don’t know if the court will declare Blakely applicable to 
Federal sentencing guidelines, though it is really hard to see, 
frankly, how that result can be avoided, despite the earnest argu- 
ments by the commission and various other able judges. 

I do know that while we wait for an answer, the Federal criminal 
justice system is in turmoil. And here, too, I agree with you. Sen- 
ator Sessions. I think that suggestions to the contrary ignore re- 
ality. Judge Cassell points out that in his district, four different 
judges have arrived at four entirely separate conclusions about how 
sentencing should be conducted, which leaves us with two ques- 
tions: what should we do right now, and what should we do for the 
longer term? 

Now, yesterday morning, I probably would have favored imme- 
diate legislation because t^he turmoil in the courts is so crippling 
and because the prospect of even partial guidance from the Su- 
preme Court in the near future seems to remote. 

Yesterday’s decisions by the Second and Fifth Circuits have al- 
tered my opinion somewhat. We now have rulings from three ap- 
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pellate courts, one holding the guidelines constitutional, one hold- 
ing them unconstitutional, and the third certifying the question to 
the Supreme Court. 

Now, I hasten to add that the fact that these courts have moved 
with such astounding speed — and it is astounding; in 19 days, we 
have 3 appellate opinions. But the fact that they have moved with 
such astounding speed is not an indication that everything is just 
fine and dandy with the system and that the system is coping. 

To the contrary, the actions of the circuit courts are the best evi- 
dence that we are in the midst of a national judicial train wreck, 
that the courts know it and that they think they need help really 
fast. Still, the existence of a circuit split of certification and a gen- 
eral outcry from the lower courts for clarification suggests that we 
might get rapid action from the Supreme Court. 

Accordingly, I think it would probably be sensible to wait not 
more than a week or two or three to see if the Court is really going 
to move quickly. If they do, by accepting a case and setting an ex- 
pedited schedule for resolving it, it might be wise to wait and see 
what they do. 

Now, make no mistake. Even a rapid ruling by the Supreme 
Court is unlikely to resolve the current crisis unless, contrary to 
expectation, the Court finds that the guidelines are constitutional, 
despite Blakely. If, on the other hand, the Court invalidates the 
guidelines, one element of uncertainty will be removed. But we will 
then be without a constitutionally valid sentencing system and it 
is highly unlikely — and this, I think, is critical — it is highly un- 
likely the Court, in its opinion rendering the guidelines unconstitu- 
tional, will tell us much about how to create a new one. 

So if the Court sits on its hands or if it doesn’t, we are all likely 
to be back here in a few months looking for both short-term and 
long-term answers. In the short term, if legislation is to be consid- 
ered either now or a month or 2 months from now, I think it should 
meet four criteria. 

First, it should be simple to draft and understand. Second, it 
should have easily predictable consequences. Third, it should solve 
or greatly ameliorate the litigation problem. Fourth, it must be 
easy to implement and not require extensive revision of current 
rules and practices. Any proposal that doesn’t do all four of those 
things should not be enacted. 

Now, I have put forward one legislative solution that I think 
meets these criteria. Others have made other suggestions and I am 
certainly happy to talk about those, should you like to do so. Sen- 
ator Sessions. But I want to make one final point. There is no en- 
tirely satisfactory short-term solution to the problems of the Fed- 
eral sentencing system. I repeat, Blakely is a symptom of profound, 
ongoing, systemic dysfunction. 

I believe two things. First, the orderly functioning of the Federal 
criminal system must be restored quickly, but once that is done, 
the underlying problems must be addressed. If they are not, the 
system will either collapse under the next judicial assault — and 
rest assured, there will be one — or perhaps worse, struggle on for 
years as an evermore punitive set of rules increasingly evaded or 
manipulated by the judges and lawyers who use them. 
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We can do better than that. We can, if we listen to each other, 
if we respect the competence and the wisdom and the profes- 
sionalism of all the participants in the sentencing process — judges, 
prosecutors, defense lawyers, sentencing commissioners and legisla- 
tors — if we respect each other and if we listen to each other, we can 
build a sentencing system that the country can be proud of We 
owe it to the country to try. 

Thank you. 

[The prepared statement of Mr. Bowman appears as a submis- 
sion for the record.] 

Senator Sessions. Thank you very much. 

Professor Barkow. 

STATEMENT OF RACHEL E. BARKOW, ASSISTANT PROFESSOR, 

NEW YORK UNIVERSITY SCHOOL OF LAW, NEW YORK, NEW 

YORK 

Ms. Barkow. Thank you, Mr. Chairman and members of the 
Committee, for inviting me to testify before you today. I am hon- 
ored to have the opportunity to discuss with you how to fix the 
Federal sentencing guidelines so that they comply with the bedrock 
of our criminal process — the jury. 

In Blakely, the Supreme Court reminded us of the fundamental 
importance of the criminal jury. Before the state can take away 
someone’s liberty, it must obtain the approval of ordinary citizens. 
The jury system reflects America’s great respect for its people and 
the values of its communities. That is why 78 percent of Americans 
believe that the jury system is the fairest way of determining guilt 
or innocence, and almost 70 percent believe that juries are the 
most important part of our judicial system. 

Because the sentencing guidelines in their current form unconsti- 
tutionally interfere with the jury, reforming them should be an ur- 
gent priority. But any proposal for revising them must have as its 
primary goal the preservation of the Constitution’s jury guarantee. 

Before I offer my own proposal, I would like to spend just a mo- 
ment addressing the proposal that Professor Bowman has offered 
because I believe that although it is quite ingenious in its design, 
it fails to meet that standard of what the Constitution requires for 
the jury. Its main goal is not to preserve the jury, but to preserve 
the guidelines in as close to their current form as possible. 

The guidelines under this proposal would allow judges to make 
crucial findings that would increase the range of punishment to 
which a defendant is exposed. The Court, in its decision in 
Apprendi, made clear that that is unconstitutional, and although 
Professor Bowman designed his proposal to fit within a loophole 
created by the Supreme Court’s decision in Harris, I do not believe 
that decision sweeps so broadly. In fact, five Justices in that case 
made clear that Apprendi does not allow judges to find facts trig- 
gering an increase in a defendant’s minimum sentence. 

So in my view. Congress can’t ignore the logic of Apprendi with- 
out defying its own independent obligation to uphold the Constitu- 
tion. Because this proposal is such a calibrated effort to bypass the 
jury, I believe it would draw the ire of the Court. 

In addition to its constitutional problems, I believe there are pol- 
icy issues with the proposal as well. The proposal would make sen- 
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tencing ranges sweepingly broad, repeating the very situation that 
prompted Congress to enact the Sentencing Reform Act in the first 
place. In fact, the only real difference is that this proposal would 
also serve to increase sentences because it would raise the ceilings. 
But there is no evidence that an across-the-board increase of guide- 
line sentences is justified or necessary at this time. 

I don’t think there is a need to adopt this kind of proposal be- 
cause I think there is an alternative that both preserves the crimi- 
nal jury’s role and meets the goals of the sentencing guidelines. In 
the short term. Congress can either opt to wait and see what the 
Supreme Court is going to do, or if it wants to act, I think the 
wisest course is to make the guidelines advisory, for as long as they 
have the force and effect of binding laws, they currently demean 
our jury system and undermine our criminal process. 

They require a multitude of sentencing increases on facts found 
by judges, including increases for uncharged and even acquitted 
conduct. As long as they remain in this state of confusion, you will 
see different district courts dealing with them in different ways, 
some of which may only look at the base level offenses with no in- 
creases, which I think does a disservice to the Government. So a 
voluntary guidelines system across the board would be fair for both 
sides. 

Now, I don’t believe that voluntary guidelines are a sufficient so- 
lution for the long term because they wouldn’t adequately address 
the problems of disparity and uncertainty that you spoke of And, 
undoubtedly, they would lead to those conditions again to at least 
some extent. I believe there are some sentencing factors — using a 
firearm in the commission of an offense, the terrorism enhance- 
ment — that are just too important to be left to judicial discretion. 

So as a longer-term solution, I recommend that Congress, with 
the commission’s assistance, identify those factors that are suffi- 
ciently important that they should trigger in all cases an enhance- 
ment of a specified length. Any factor of such importance is then 
required by the Constitution to be treated as an offense element to 
be found beyond a reasonable doubt by a jury. 

Given the need to keep trials management, I would expect that 
Congress would not single out every existing guideline factor to be 
treated as an offense element, and those factors not identified as 
offense elements could then become part of a guidelines regime 
that is advisory. If, over time, the Sentencing Commission found 
there was a lack of judicial attention or compliance with some im- 
portant factors, it could then recommend that Congress make those 
offense elements as well. 

Thank you very much for the opportunity to testify. I am happy 
to answer any of your questions. 

[The prepared statement of Ms. Barkow appears as a submission 
for the record.] 

Senator Sessions. Thank you. 

Mr. Weich. 

STATEMENT OF RONALD WEICH, ZUCKERMAN SPAEDER LLP, 
WASHINGTON, D.C. 

Mr. Weigh. Thank you. Senator Sessions. In the course of intro- 
ducing me, you mentioned my Government experiences. Let me 
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just add that in my private practice, I serve as counsel to the Lead- 
ership Conference on Civil Rights regarding criminal justice issues 
and as counsel to the Constitution Project, a non-profit organiza- 
tion that in this area intends to convene experts to develop rec- 
ommendations for policymakers. I speak, though, as an individual 
here today, not on behalf of those organizations. 

Senator Sessions. I assume your people are happy with the 
chaos that has resulted. 

Mr. Weigh. No, no, actually not. Let me say the Leadership Con- 
ference, in particular, is disturbed because the Leadership Con- 
ference is about fairness in sentencing. There was a time when 
groups within the Leadership Conference supported mandatory 
minimum sentencing because they thought that was the only way 
to deal with unwarranted judicial discretion in which minorities 
were greatly disadvantaged. 

When the guidelines came in, civil rights groups understood that 
this was a more sophisticated way to channel judicial discretion 
and have fairness. The civil rights community continues to support 
guidelines. We have fought for more fairness, working with you 
and your staff, for example, on the crack/powder issue. But the 
Leadership Conference is not at all happy with the chaos, and nei- 
ther is the Constitution Project or any other organization that I am 
affiliated with. 

Blakely is a very confusing decision for people who care about 
civil liberties and civil rights. On the one hand, there is a nugget 
of a principle there that I think we should all agree with, and I 
know you agree with, which is that if you are accused of commit- 
ting a burglary, the government should have to put its proof to a 
jury and find you guilty beyond a reasonable doubt of a burglary 
before you are sentenced for a burglary. 

They can’t arrest and convict you for jay-walking, which might 
have a 10-year maximum sentence, and then ask the judge to sen- 
tence you to 10 years because after you crossed the street, you com- 
mitted a burglary. That, of course, is something of an exaggeration, 
but it illustrates the kind of thing that is happening day in and 
day out in Federal court today, or at least until Blakely. That prob- 
lem is what I think the Supreme Court intended to address in 
Blakely. 

That said, I, for one, think that the decision goes way too far in 
saying that every single factor that could possibly increase a sen- 
tence has to be put to a jury. That can’t be right. The trick, of 
course, is to find the middle ground, to determine what are ele- 
ments of an offense that need to be put to a jury and what are sen- 
tencing factors that a judge should be able to consider and weigh 
and use in imposing a just sentence. Finding that middle ground 
is very difficult. As Justice Breyer said, the decision appears to 
knock out the middle of the policy spectrum, so that Congress and 
state legislatures have a much tougher job. 

You have, as everyone has said, a short-term and a long-term 
question before you. I think the short-term question has largely 
been answered, and to my mind the Justice Department was the 
reality check here. They are a party in every single criminal case 
in the country. If they had come in and said to the Congress they 
need a short-term legislative fix to deal with chaos or bedlam, then 
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I think Congress would have appropriately acted. They have not 
said that. 

I heard Mr. Mercer refer to some possibility of coming back in 
the summer. I think that is wrong. I think they either ask for their 
legislative fix right now or the case is closed until presumably the 
Supreme Court acts at the end of this year and then the new Con- 
gress considers this at the top of its agenda next year. It is a very 
important subject. 

If you do anything short-term, I think, as Professor Barkow said, 
it should be advisory guidelines. That is a simple, elegant solution. 
You don’t even need to write it that way. You would simply sus- 
pend one section of the criminal law that makes the guidelines 
binding and leave in place the section — it is 18 U.S.C. 3553(a) — 
which already says that the guidelines are one factor for a judge 
to consider in arriving at a just sentence. 

But in my testimony, I outline what I think are the serious, long- 
term issues that Congress and the commission and judges and de- 
fense lawyers and prosecutors need to grapple with. As Frank Bow- 
man said, this system has been dysfunctional and unjust for a long 
time. 

Judge Sessions and Judge Piersol are right that everybody had 
come to figure out how to work with the guidelines, and in a rough 
way justice was meted out. But there were repeated instances of 
injustice that disturbed even the most hardened prosecutors and 
judges — long-term issues like crack/powder, long-term issues like 
the complexity of the guidelines. And I think the most fundamental 
issue here is Criminal Code reform. 

I will take just 15 more seconds. I was a state prosecutor in New 
York; that is where I began my legal career. New York State crimi- 
nal law is based on the model penal code. You have assault in the 
first degree, assault in the second degree, assault in the third de- 
gree, and the legislature — this was decades ago — ^very clearly laid 
out what elements are a part of each of those offenses. 

So the presence of a gun or seroius bodily injury raises you from 
assault in the second degree to assault in the first degree. Those 
are elements. The jury has to find each of those elements beyond 
a reasonable doubt before you are subject to that maximum penalty 
that attaches. 

But the Federal Code a mish-mash, and it gets worse and worse 
because of the way that the Congress writes the Federal criminal 
law. I have a perspective on this from having been a staffer to this 
Committee. I can’t tell you how many times I sat in that ante room 
and staffers would gather to talk about the bill that was going to 
be marked up the next day and you would see somebody pull out 
an amendment that said, well, we will increase the maximum from 
10 to 20, or the minimum from 5 to 10, or direct the commission 
to raise a bare offense level in the guidelines manual by another 
seven levels. 

And I would say why? Have you asked the commission? Has the 
Justice Department asked for this? Have you looked at the empir- 
ical evidence? And the staffer often didn’t have an answer. There 
was one time, in particular, when the amendment said no less than 
5 years. And I said that is a mandatory minimum penalty and you 
don’t need that anymore. And he struck out “less” and put in 
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“more,” and changed “no less than 5 years” to “no more than 5 
years.” That is the sloppiness with which — and I say this, of course, 
with no disrespect to the Chair, but that is the sloppiness with 
which the Federal Criminal Code has been written in recent years. 

That needs to change. There needs to be fundamental reform to 
make the system fair. Blakely makes it more difficult, but it is an 
opportunity that the Congress must seize. 

[The prepared statement of Mr. Weich appears as a submission 
for the record.] 

Senator Sessions. Well, I think there are some problems in how 
we draft statutes. I don’t think they are quite as grim as you sug- 
gest. 

Mr. Vinegrad. 

STATEMENT OF ALAN VINEGRAD, COVINGTON AND BURLING, 
NEW YORK, NEW YORK 

Mr. Vinegrad. Thank you. Senator Sessions. I thank the Com- 
mittee for giving me the opportunity to be here before you today. 

The Blakely decision, I believe, warrants consideration of both 
short-term and potential long-term responses. In the short term, 
until the constitutionality of the Federal guidelines system is re- 
solved, some action should be considered to remedy the unstable, 
if not chaotic, state of affairs in the Federal criminal justice sys- 
tem. 

Courts around the country are taking, and will likely continue to 
take many divergent approaches in response to Blakely, from up- 
holding the guidelines, to declaring them unconstitutional, to de- 
claring them unconstitutional only insofar as upward adjustments 
to the base offense level and then sentencing within that level, to 
authorizing or refusing to authorize juries to resolve disputed sen- 
tencing enhancements either as part of the trial or in a separate 
sentencing proceeding. 

The Department of Justice is asking all of its prosecutors to ask 
judges to announce three separate sentences in every case. Tem- 
porary legislation bringing some order to this process is something 
that should be seriously considered, particularly since the turmoil 
will not end if the Supreme Court declares the guidelines unconsti- 
tutional. It will, in fact, continue until a long-term legislative solu- 
tion is found. 

Others have spoken about possible short-term solutions. I will 
focus my remarks here on potential long-term solutions, in the 
event the guidelines are held unconstitutional, because I believe it 
is important to start that dialogue now. 

My views on this issue rest on three basic premises. First, I be- 
lieve the guidelines generally make sense to the extent that they 
promote uniformity and predictability in sentencing, with sufficient 
flexibility for judges to exercise discretion to impose more or less 
punishment based on the unusual facts of a given case. 

Second, juries can and already do have a role to play in deter- 
mining certain basic facts that are relevant to sentencing. The 
most obvious example is in capital cases where juries control the 
determination. However, even in non-capital cases, in the wake of 
the Apprendi decision 4 years ago, juries in Federal cases have 
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been called upon to decide a number of issues affecting the statu- 
tory maximum punishment. 

For example, juries determine the type and quantity of narcotics, 
whether certain violent crimes result in serious bodily injury or 
death, or whether a dangerous weapon was used to commit a bank 
robbery. I tried two such cases as a Federal prosecutor. 

If the Court holds the guidelines unconstitutional, then Congress, 
with the assistance of the Sentencing Commission, could designate 
other factors critical to the sentencing process that would increase 
a defendant’s sentencing guideline range and thus require a jury 
determination beyond a reasonable doubt. Such factors could in- 
clude, for example, the amount of loss in a financial crime case or 
the number of guns in a gun trafficking case. Because these facts 
typically are already part of the proof in the guilt phase of a crimi- 
nal trial, I believe that requiring juries to decide these issues would 
require little additional effort on the part of the various parties to 
the criminal trial process. 

On the other hand, I do not believe that juries should be called 
upon to decide the many other factors now contained in the sen- 
tencing guidelines. A single case can give rise to 5, even 10 or more 
specific issues under the guidelines, including alternative base of- 
fense levels, specific offense characteristics, upward adjustments 
and upward departures. 

Oftentimes, some of these factors are not fully developed or even 
known about until just before, during or after the trial. It is doubt- 
ful that a system requiring juries to decide all of these issues would 
be workable, let alone desirable. 

Instead, sentencing sideline ranges could be calculated based on 
the offense of conviction, as well as other critical factors either 
found by a jury or admitted by a defendant during a guilty plea. 
The size of the guideline ranges could be broadened to allow judges 
to take into account all the other aggravating factors that are rel- 
evant to the sentencing decision, such as role in the offense, the 
use of a special skill, or obstruction of the prosecution. 

Numerical values could continue to be assigned to these factors 
and could serve as non-binding guidance on how these factors 
should presumptively be taken into account in determining the de- 
fendant’s sentence. This sort of sentencing system would satisfy 
several competing objectives. 

First, it would preserve substantial uniformity in the sentencing 
of similarly situated offenders. Second, it would preserve the jury’s 
role in determining the basic facts that are essential to deter- 
mining maximum punishment. Third, it would maintain the basic 
structure of the current guideline system with relatively narrow 
ranges of presumptive punishment for Federal crimes. 

Fourth, it would allow for a reasonable degree of judicial discre- 
tion in determining the ultimate sentence. Fifth, it would be rel- 
atively feasible to implement. And, finally, it would be constitu- 
tional, for it would satisfy Blakely's, requirement that factors that 
increase a defendant’s maximum punishment be proven to a jury 
beyond a reasonable doubt. 

Thank you. 

[The prepared statement of Mr. Vinegrad appears as a submis- 
sion for the record.] 
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Senator Sessions. Thank you. That was a very thoughtful dis- 
cussion and I appreciate it very much. 

Mr. Vinegrad, I don’t know if just cutting the baby in half is a 
good solution here. 

Mr. Vinegrad. Somebody told me that was the that kind of thing 
that happens in these halls. 

Senator Sessions. Well, we have decided this matter. Five mem- 
bers of the Supreme Court have apparently declared that the Sixth 
Amendment to the Constitution says that judges can’t consider fac- 
tors to be used in sentencing, that it has to be decided by a jury, 
which is contrary to our history, and contrary to American policy. 
Anybody who has ever been in a courtroom knows that. 

Many States do not have guidelines at all, correct? I will ask you, 
Mr. Vinegrad and Mr. Bowman. You all have practiced. A jury 
comes in and renders a verdict, and the maximum penalty is 1 to 
20 years and the judge renders a sentence. Isn’t that correct? 

Mr. Vinegrad. Yes, although an increasing number of States not 
only have guidelines, but others — and I believe Mr. Weich said 
this — have statutory schemes, like the one in New York, which do 
give increasing levels of punishment for certain types of crimes. 

Senator Sessions. Well, that is the way we have always done it. 
I mean, the Congress has always put the penalties there. We do 
have jury involvement in some areas, but fundamentally judges 
sentence. 

In the past, Mr. Bowman, you couldn’t even appeal. As long as 
a judge sentenced within the statutory limit, you couldn’t appeal. 
Isn’t that correct? 

Mr. Bowman. Certainly, prior to 1987, in the Federal system, 
you really couldn’t appeal. Indeed, the courts of appeals that ruled 
on the question customarily said that they lacked jurisdiction to re- 
consider the sentence of a district court judge within the statutoiy 
maximum so long as that decision was not based on some unconsti- 
tutional factor. That is certainly correct. Senator. 

Senator Sessions. That is the deal, so I am not giving up on this 
opinion. I think Justice O’Connor is going to prevail because her 
logic and her history is so compelling. 

Mr. Weich, to address your comment about the elements of the 
offense, maybe we are blurring somewhat the elements of the of- 
fense. However, if you commit a robbery and the maximum penalty 
for the robbery is 20 years and someone carries a gun and the 
judge says, well, you carried a gun in that robbery, I am going to 
give you 20 years, if you hadn’t carried a gun, I might have given 
you 10 years — I don’t see how a constitutional issue is implicated 
here. 

Mr. Weigh. I don’t think that it is constitutionally required that 
the presence of the gun in the crime be an element of the offense. 
I think that a rational legislature might decide that that is such 
an important fact in that crime that it is one which should be 
placed before a jury and then expose the defendant to more punish- 
ment if found. 

Senator Sessions. I agree that you could address it as an ele- 
ment of the offense, but I don’t know that it is necessary. 

Mr. Bowman, you made some excellent, thoughtful comments 
about the system being too complicated. Your second point was it 



45 


seemed to be always an upward ratchet on sentence. But we want, 
do we not, the base offense to be moderately low and things that 
aggravate that offense add to the sentence? Isn’t that, as Mr. Steer 
suggested, the scheme of the guidelines, that if you make the base 
offense too high and the person has no aggravating circumstances, 
maybe you have imposed too long a sentence. Isn’t it inevitable 
that we would ratchet up the penalty? 

Mr. Bowman. Well, I think there are two points here. Senator. 
Certainly, your observation is a correct description of the guidelines 
as they function. We start with a base offense level, as Commis- 
sioner Steer talked about, and work upward from that point. 

But the point I was making was not a point about the design of 
the guidelines, but, in fact, how policymaking and rulemaking and 
guidelines-maldng has proceeded over the last 10 years or so. And 
the point I was making is that, for a variety of reasons far too com- 
plicated to go into right now, it has become politically very easy to 
raise the sentencing levels stated in the guidelines by either simply 
increasing base offense levels or adding additional enhancements. 
It has become very easy to do that, but it has become very difficult 
to do the reverse, to bring sentencing levels down. 

I think a terribly important point needs to be made here. I have 
been a supporter of the guidelines, both when I was in practice and 
in my life as an academic, relatively short though it has been. But 
I have been a supporter of the guidelines because I believe they 
achieve certainly and they achieve reasonable fairness. 

But what we have done is we have created a situation in which 
the input of the people on the ground — the judges, the lawyers, 
both prosecutors and defenders, the probation officers — the wisdom 
of people who actually face defendants everyday has not been lis- 
tened to by people in Washington. And I don’t refer only to the leg- 
islature, but I also refer sometimes to the commission and some- 
times certainly to the Department of Justice. 

National decisionmakers have not listened to the wisdom of the 
people who are actually doing the job out there, and sometimes the 
people who are actually doing the job out there convey to the peo- 
ple in Washington, look, we ought to raise some sentences of a par- 
ticular class. When that message comes forward, that should be lis- 
tened to. 

But sometimes, and increasingly over the past few years at least 
for some classes of cases, the people who really do the job out there 
are saying in every way they can to national policymakers that 
some kinds of sentences are too high; you should do something 
about that, you should reduce them. And that message is not get- 
ting through. Senator. 

Senator Sessions. Well, it is not getting through, I will admit to 
you. I have offered legislation to do that. The biggest complaint has 
been over crack cocaine penalties being too harsh, and I have of- 
fered legislation. I got Senator Hatch to agree with me and we 
have sponsored it. We can’t get cosponsors to reduce the penalties 
for crack cocaine. I would have thought it would have been easy. 
I think Congress deserves criticism there. 

We ought to be looking at all of this. We have sort of taken it 
over and set these ranges, and we can’t just say that we are never 
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going to reconsider it. So I agree with you fundamentally. We need 
to listen to that and that is our responsibility. 

Professor Barkow, do I understand that since this is a symptom 
of the problem, according to Mr. Bowman, that we have this opin- 
ion, that Justice Scalia is of the view that if Congress doesn’t act 
like he would like them to, he can just create a way to strike down 
the whole guideline system? Is that what this judge who shows re- 
straint is about? 

Ms. Barkow. I, of course, would make no pretense to speak on 
behalf of Justice Scalia, but I do think that the opinions in Blakely 
and Apprendi are comprised of an interesting coalition of Justices: 
Justice Scalia, Justice Stevens, Justice Souter, Justice Ginsburg 
and Justice Thomas. So you have five obviously very intelligent 
people who have looked at the history and the background of sen- 
tencing and at the role of the jury, and have found that these facts 
that require a sentence to be increased have to go to a jury. 

Now, I think it is important to note that the opinion does make 
clear that Justice Scalia and the Justices who joined the opinion 
are saying that there is no set way that Congress needs to respond 
to it and that you are free to make all of these same determina- 
tions in the future. 

All the opinion is really about is who finds those facts. In our 
system, who decides what a defendant really did? Who makes that 
decision? Blakely says that is what our jury is for. And it is not the 
neatest and most efficient way of deciding things, but it is a 
uniquely American tradition that I think we should be very proud 
of, and I think that opinion is a great testament to how we try to 
preserve it. 

Senator Sessions. We have never understood it that way. We 
have never understood that juries have to sentence. Sometimes 
they have and sometimes they haven’t. Most criminal justice re- 
formers, as I recall, over the years have favored judge-sentencing 
rather than jury-sentencing, thinking juries are far more aberra- 
tional and are likely to not have the necessary experience or knowl- 
edge of how the prison system works. And so we have been encour- 
aged to move away from jury-sentencing. 

Ms. Barkow. Could I just clarify that it is not actually jury-sen- 
tencing that the opinion requires. It just says when something is 
an offense element and when it is a sentencing factor. When it is 
a offense element, you can set the sentence and it can be that when 
the jury finds the facts, a very specific sentence can follow and the 
jury need not have any discretion at all in terms of what the de- 
fendant ultimately receives as punishment. 

Senator Sessions. Right. Justice O’Connor dealt with that a lit- 
tle bit. She said it is not about whether sentencing is constitu- 
tional, only about, quote, “how it can be implemented.” In effect, as 
she notes, you make the cost so high and the difficulty so high that 
it is going to cause us a great deal of trouble as a practical matter. 

I don’t need to pursue that matter too much more, but maybe we 
better go back to the principles of the guidelines. 

Mr. Weich, do you think Congress needs to be more involved in 
monitoring how the guidelines work and listen to information from 
various sources as to how they are working and what can be done 
to improve them? 



47 


Mr. Weigh. I certainly think that the Congress should be in- 
volved in monitoring. That sounds right in those terms. As Frank 
Bowman says, there have been voices crying out for some relief 
from what everyone agrees are unjust sentences. And hearings on 
the sentencing system have been few and far between over the 
years, so monitoring is a good thing. 

I think the Congress needs to be much less involved in micro- 
managing the commission. The point was made before about the 
Feeney amendment. There were lots of things that were wrong 
about that Feeney amendment, in my view. The fact that the Con- 
gress actually wrote guidelines is a bad thing. The fact that the 
Congress created what some call a judicial blacklist, I think, is a 
bad thing. 

But to my mind, the worst was when the Congress wrote guide- 
line commentary in the voice of the commission. The statute reads 
that the commentary accompanying 2A1. -whatever shall read, we 
have written this guideline because of x, y and z, turning the com- 
missioners into, as I say in my testimony, glorified ventriloquist 
dummies. And that is a big problem if the Justice Department is 
now going to defend the guidelines as court rules rather than legis- 
lation. You can’t create a commission of judges and other experts 
and turn them just into a mouthpiece for Congress. So monitoring, 
yes; micromanagement, no. 

Senator Sessions. You mentioned, Mr. Bowman, and I think Mr. 
Vinegrad, perhaps widening the discretion of a judge. It is now, 
what, 25 percent? 

Mr. Vinegrad. Six months or 25 percent, whichever is greater. 

Senator Sessions. Yes. I have often thought that that is too tight 
a range. It means if a judge likes you, he gives you 16 years. If he 
doesn’t like you, he gives you 20 years. That is not a lot of range. 
Is that 25 percent? Yes. That is what the guidelines actually call 
for. 

Do you think justice would be enhanced, Mr. Vinegrad, if that 
range were widened from 25 percent? 

Mr. Vinegrad. Well, if the Supreme Court would hold the 
present system unconstitutional, then the answer is yes. I think 
that would accommodate the need for judicial discretion in deter- 
mining — 

Senator Sessions. If they would hold it unconstitutional? 

Mr. Vinegrad. If they held them unconstitutional and something 
had to be done to change them, then I think in order to accommo- 
date both the need for juries to have some role in finding the im- 
portant sentencing facts, but have judges take into account all the 
various detailed enhancements and adjustments that are contained 
in the guidelines now, then, yes, I think that ranges should be 
broadened so that a judge has a greater ability to take into account 
those many factors than the judges have now. 

Senator Sessions. Well, if they did not declare it unconstitu- 
tional, do you still think the range should be widened? 

Mr. Vinegrad. Well, what I think is that these rules, these 
guidelines have become, like the Criminal Code itself, extraor- 
dinarily complex, and far more complex than frankly they need to 
be. If you look at State analogs — and admittedly States are simpler 
institutions, but if you look at the Kansas system, for example. 
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which has heen discussed, including the Blakely decision, there are 
about half a dozen aggravating factors, half a dozen mitigating fac- 
tors, and that is essentially the variation from what otherwise are 
the standard or presumptive sentences. 

To have the plethora of adjustments that are in the guidelines 
now, I think, has made this far too complex a process. So I would 
think that with a combination of simplification and expansion of 
the ranges, you would have a better system. 

Mr. Bowman. Senator, if I might answer that question, what has 
come to be known as the 25-percent rule, the piece of the Sen- 
tencing Reform Act that requires that the top of the sentencing 
range be no higher than 6 months or 25 percent below the bottom, 
is a classic example of the law of unintended consequences. 

There is no question why it was put it, at least I think, though 
I wasn’t there. I am sure that Congress was interested in making 
sure that the ranges within which judges could exercise their dis- 
cretion were somewhat limited, as that was one of the objectives 
of the Act. And 25 percent sounds like a considerable range within 
which a judge can move, and I have made that same argument in 
defense of the guidelines for years. 

On the other hand, what happens when you actually go and do 
the math, if you will, is that if you start at the bottom with zero 
months and you go up to the top sentence allowed for by Federal 
law, which is essentially 30 or 40 years, and you try to work your 
way up mathematically going only 25 percent at a time, you have 
to have a very complicated system; you have to have a lot of boxes. 

When you create all those boxes, incentives arise to fill them and 
the result is the complexity that we see. Perversely, if we had 
wider ranges and a smaller number of boxes, that would in itself 
force simpler guidelines. 

Senator Sessions. It would allow judges who are complaining 
that they don’t have enough freedom, or who say that they have 
some intuitive feeling that a sentence is too harsh, to have a little 
more freedom, would they not? 

Mr. Bowman. They certainly would. 

Senator Sessions. Would that make the judges happier? 

Mr. Bowman. I think it would make them happier. I think it 
would make all of us who are interested in improving the system 
happier, because I have to say again this is a technical matter, but 
it is an important one. If indeed, after Blakely and the Supreme 
Court’s next decision — if indeed we get, as I hope we will, to the 
point of seriously thinking about how the Federal sentencing sys- 
tem can be improved, how the guidelines can be improved, one con- 
siderable structural impediment to doing anything meaningful is 
that 25-percent rule. As long as it is there, the guidelines will prob- 
ably remain more complicated than they need to be. 

Senator Sessions. They are complicated, but a lot of it is the re- 
sult of requests of professionals who say, well, with regard to this 
sentence, you didn’t put in that they took advantage of an elderly 
person that a judge would normally consider. It allows a judge to 
go upward, but a judge isn’t always required to go upward. I have 
been amazed at how well the courts have accommodated and fol- 
lowed fairly consistently these guidelines. 
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Do you agree, Mr. Vinegrad? You have tried cases and supervised 
cases. When you want to estimate what a judge is going to do, are 
you pretty confident that they will follow the guidelines and, as a 
prosecutor and defense lawyer, pretty much confident of what the 
defendant may get if they are tried and convicted? 

Mr. Vinegrad. Generally speaking, I think that is right, and I 
think the vast majority of judges conscientiously apply the guide- 
lines as they are written. Frankly, to the extent that a sentence 
comes out of a case that is either unexpected, or worse, that one 
party thinks is wrong, they have a right of appeal, which to me is 
sort of the solution which is preferable to some of the other ones 
that we have seen lately in some of the sentencing legislation such 
as the PROTECT Act. 

If a party thinks that the sentencer exercised discretion in one 
way or the other wrongly, they can take an appeal. But I think in 
the vast majority of the cases — and the data from the Sentencing 
Commission proves this out — apart from cases involving coopera- 
tion where the government asks for the departure, judges are by 
and large sentencing within the guidelines. 

Senator Sessions. Any further comments on any of that? 

Mr. Weigh. Senator, may I include something in the record? Mr. 
Mercer on the first panel asked that a letter that he wrote at the 
time of the PROTECT Act be included in the record. That letter 
complains about specific cases where there are departures. That 
complaint is actually at the heart of the discussion here: how flexi- 
ble should the guidelines be? The Department of Justice, I think, 
has been overly rigid about trying to squeeze out judicial discretion 
by limiting departures. 

I would like to include in the record an August 1, 2003, letter 
from the organization Families Against Mandatory Minimums, 
which, in the interest of full disclosure, is an organization that was 
founded by my wife, Julie Stewart. It is addressed to then-Chair 
of the Sentencing Commission, Judge Murphy, and it rebuts case 
by case the allegations of unwarranted judicial leniency. I think 
that for the record to be complete, this should be included as well. 

Senator Sessions. We would be glad to have that made a part 
of the record. 

I frankly think some judges have had coffee with their brothers 
and a few have decided they are not going to be very respectful of 
the guidelines. But for the most part, as I just said, I think judges 
are following it consistently. I don’t blame the Department of Jus- 
tice, who is an advocate here, for being concerned if they note a 
trend by certain judges to consistently evade or skirt or avoid the 
guidelines. But that is not really the problem. I think we can deal 
with that and we can deal with most of these issues, but I still re- 
main really disappointed in the Supreme Court’s ruling. 

I don’t think it is consistent with good constitutional law. It 
shows a lack of understanding of how criminal justice works in 
America. I don’t see how and when you would call a jury back to 
determine whether the white-collar fraud person was a manager or 
a leader. 

When would that happen, Mr. Vinegrad? 

Mr. Vinegrad. Never, in my experience. 
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Senator Sessions. Would they stay and continue the delibera- 
tions before the issues are ripe, or come back two weeks later? 

Mr. ViNEGRAD. There actually is a drug statute that does call for 
that sort of determination in continuing criminal enterprise cases, 
where one of the elements is that somebody had an organizational 
role. But by and large, in the vast majority of Federal crimes, I 
agree with you that that is not something the jury is going to be 
called upon to decide. 

Senator Sessions. A judge determines now whether or not the 
white-collar crime defendant was a manager or not. They decide on 
their own. 

Mr. ViNEGRAD. Correct. 

Senator Sessions. And it is subject to review on appeal if the 
evidence doesn’t support it, but it does not require a jury. I would 
say it is going to have a tremendous impact on the system if we 
can’t figure a way to avoid what appears to be the logical impact 
of Blakely. 

If anyone else has anything to add to this, we will keep the 
record open until next Tuesday. Senator Leahy indicated he will be 
submitting some questions to you, and I hope that you will be will- 
ing to answer those. Thank you for an excellent discussion. 

We are adjourned. 

[Whereupon, at 12:45 p.m., the Committee was adjourned.] 

[Questions and answers and submissions for the record follow.] 

[Additional material is being retained in the Committee files.] 
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QUESTIONS AND ANSWERS 

U.S. Department of Justice 
Office of Legislative Affairs 


Office of the Assistant Attorney General 


Washington, D C. 20530 
April 1, 2005 


The Honorable Aden Specter 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 

Enclosed please find responses to questions posed to Mr. William W. Mercer, 
United States Attorney for the District of Montana, following Mr. Mercer’s appearance 
before the Committee on July 13, 2004. The hearing concerned “Blakely v. Washington 
and the Future of the Federal Sentencing Guidelines.” 

We hope that this information is helpful to you . Please do not hesitate to call 
upon us if we may be of additional assistance in connection with this or any other matter. 

Sincerely, 

William E. Moschella 
Assistant Attorney General 


Enclosure 

cc; The Honorable Patrick J. Leahy 
Ranking Minority Member 
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UNITED STATES SENATE 
COMMITTEE ON THE JLTIICIARY 

JULY 13, 2004 

CONCERNING 

‘^BLAKELY V. WASHINGTON AND THE FUTURE OF THE FEDERAL 
SENTENCING GUIDELINES” 

QUESTIONS FOR WILLIAM W. MERCER 
U.S. ATTORNEY. DISTRICT OF MONTANA 

!• QUESTION : At the hearing, I read from the Justice Department's amicus brief 
filed in Blakely as it tried to distinguish the Federal Guidelines from the Washington 
State guidelines by arguing that the Federal Guidelines are written by an 
independent Commission with substantial discretion: 

"Because Congress entrusted to the Commission the specification of 
the numerous facts that authorize differing punishments under the 
Guidelines, there is a strong argument that the Guidelines do not 
implicate the concerns addressed by Apprendi. Those concerns arise 
only when the legislature itself dictates the facts that control a 
defendant's increased exposure to punishment, thereby effectively 
creating enhanced crimes .” 

As I also noted during the hearing, however just last year, the Department 
supported - and some suspect drafted - the so-called Feeney Amendment to the 
PROTECT Act, in which Congress usurped the power of the Sentencing 
Commission and rewrote substantial portions of the Guidelines Manual, including 
commentary. I remain concerned that the Feeney Amendment undermines the 
Department's position that the Federal Guidelines are distinguishable from the 
Washington State guidelines. You did not answer my concerns directly, but 
commented that you believed the two positions “separable" and “not inconsistent." 
You explained: "My statement is that nothing that we argued in front of the 
Supreme Court would suggest that all authority to make determinations about 
sentencing, including minimum penalties, standard review, those sorts of things, are 
all delegated to the Sentencing Commission." I did not follow your reasoning, but 
given time limitations, was not able to explore the issue with you more at the 
hearing. 

(A) Please explain your response further - how do you reconcile the Department’s 
positions? (B) Did the Department participate in the drafting of the Feeney 
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Amendment and if so, to what extent? (C) In the future, would you agree that 
Congress needs to respect the independence of the Sentencing Commission? 

1(a). RESPONSE : The Department argued before the Supreme Court that the B/afe/y 
rule does not apply to the Federal Sentencing Guidelines because aggravating factors 
found in the Sentencing Guidelines do not raise the otherwise-applicable statutory 
maximum sentence. Instead, they are a product of the Sentencing Commission, a body in 
the Judicial Branch, promulgated to guide judicial discretion within the statutory limits 
set by Congress. We did not believe the heart of this argument was undermined by the 
fact that in both the original Sentencing Reform Act of 1984, and subsequent legislation 
addressing federal sentencing policy. Congress saw fit to direct the Commission to 
review, promulgate, or amend the Guidelines to address a particular sentencing policy 
preference. We also argued that the changes that result from such directions - or from 
direct amendment of the Guidelines by Congress - do not alter the statutory maximum 
penalties that are defined in title 18 and elsewhere in the U.S. Code, and thus did not 
implicate the rule of Blakely. 

In addition, the record of the Commission's work belies the allegations of some 
that the PROTECT Act represents just the latest in a longstanding and substantial line of 
legislative interference with the Commission’s work. For example, of the 69 
“congressional directives” listed in the appendix to the National Association of Criminal 
Defense Lawyers amicus brief in U.S. v. Booker and Fanfan, a number involved only 
downward adjustments or departures, and thus do not implicate the Sixth Amendment. 
Many of the others merely directed the Commission to review particular guidelines and 
amend them “as appropriate,” sometimes offering a statement of “Congress’s sense" of an 
appropriate revision and sometimes not. Indeed, of the 662 amendments adopted since 
the Guidelines went into effect, it appears that only 18 involve base offense levels or 
upward adjustments specifically mandated by Congress. 

1(b). As you know, Congress and the Executive Branch work very closely on legislation, 
including crime legislation. The consideration of the PROTECT Act occurred over many 
months, beginning in the lOS* Congress in the Senate as “the Hatch-Leahy PROTECT 
Act,” We worked closely with you. Senator Hatch, and other authors of the legislation, 
including members of the House of Representatives, to ensure that the bill became law 
and that it addressed all of the important crime policy issues surrounding child sex 
offenses. I did not interact with Congressional staff in the development of the Feeney 
amendment. 

1(c). As the Supreme Court noted in Mistretta v. United States . 488 U.S. 361 (1989), 
sentencing is a shared responsibility. As the Sentencing Commission has said on 
numerous occasions over its 20-year existence, and as the Supreme Court acknowledged 
in Booker, Congress retains the ultimate authority over federal sentencing policy despite 
the existence of the Commission. We believe that Congress ought to give due respect to 
the independence of the Commission, while at the same time fulfilling its own 
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responsibility to review amendments promulgated by the Commission and to be the 
ultimate arbiter of federal sentencing policy. 

2. QUESTION: Based on the position you took at the hearing, it is my 
understanding that the Department will not be asking Congress for corrective 
legislation any time soon. While I understand the Department’s position that 
Blakely does not apply to the Federal Sentencing Guidelines, I believe that Congress 
must be prepared for any eventuality. Please conunent on the various legislative 
approaches that were proposed at the hearing. The first approach is that we 
temporarily suspend the Guidelines - in effect, make them advisory. The second 
approach, proposed by Professor Bowman and others, is that we raise the upper 
limits of all Guideline ranges to the statutory maximum of the offense of conviction. 
The third approach, known as “Kansas Plan,” is to convert Guideline factors into 
offense elements that must be pled and proven at trial. How practical are these 
approaches, and what difficulties might they pose for Federal prosecutors? 

2. RESPONSE: Between the time that the Supreme Court rendered its decisions in 
Blakely i'. Washington and U.S. v. Booker, the Department had been preparing for the 
possibility that the sentencing guidelines would have to be substantially changed in order 
to comply with the Supreme Court's ruling. Now that the Supreme Court has decided that 
the sentencing guidelines are advisory in nature, rather than mandatory, policymakers in 
the executive and legislative branches of government can begin making informed 
judgments, rather than engaging in conjecture and speculation, about which course of 
action to follow. It is the Department's position that the decision in U.S. v Booker 
threatens to undermine the principles of the Sentencing Reform Act. Congress explicitly 
chose against making the guidelines advisory, because compliance with advisory 
guidelines would be inconsistent. Unless corrective action is taken, sentences will once 
again be plagued by the lack of predictability, transparency, and uniformity that 
characterized sentencing before the guidelines. The preeminent goal of the Sentencing 
Reform Act ~ minimization of unwarranted disparity in the sentences of offenders with 
similar criminal histories who committed similar crimes - will be compromised with 
advisory sentencing guidelines. 

The Department of Justice has an unwavering commitment to the guiding 
principles set forth in the Sentencing Reform Act. Although the Department has not 
endorsed any specific proposal, there are a number of ways to vindicate the key principles 
of the Sentencing Reform Act, in light of Booker. For example, to minimize disparity of 
defendants convicted of the same crime, Congress could enact legislation that creates a 
series of statutory minimum sentences, and thereby help maintain a system in which 
defendants found guilty of similar crimes face similar sentences. This type of 
straightforward system would promote a consistent and predictable sentencing regime 
that may help to achieve the sentencing goals of incapacitation and deterrence. 
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In addition, there appear to be advantages to the so-called “Bowman proposal,” 
which would preserve the traditional roles of judges and juries in criminal cases and 
retain the role of the Sentencing Commission. Under this proposal, advisory maximum 
sentences could be issued as part of the guidelines manual, which would give district and 
circuit courts across the country the benefit of the Commission’s collective wisdom and 
statistical analysis regarding sentencing and would provide a suggested, though not 
legally mandated, maximum sentence similar to the current maximum. One advantage of 
the Bowman proposal is that in practice it would come close to duplicating sentences 
under the sentencing guidelines as they existed before Blakely. 

While there may be yet additional proposals that would bring similar benefits, the 
Department of Justice still has not endorsed any particular proposal and will continue to 
evaluate all such proposals in terms of their ability to accomplish the intended purposes 
of Sentencing Reform Act. 

3. QUESTION: The Washington Post reported that a Federal judge in New York 
scheduled a Jury trial to decide a defendant's sentence. (A) What is the Department's 
view of jury trials of sentencing issues in non-capital cases? (B) What, if any, 
statutory or other legal basis already exists in the law for such a practice? (C) What 
rules of evidence and discovery should apply in such a system? 

3. RESPONSE: We believe so-called “Blakely-ization” - requiring proof of all the 
Guidelines’ aggravating factors to a jury - had several significant barriers and would have 
significantly altered the role of judges and juries. Had Booker required Blakely-ization, a 
number of areas in the federal criminal practice (e.g., fraud cases) would have been 
seriously impacted. On the other hand, in some categories of cases, the inpact would 
have been minimal. The Department of Justice is pleased that the Supreme Court did not 
mandate “Blakely-ization” of all criminal trials in the federal courts. 

4. QUESTION: You noted in your testimony a recent West Virginia case, in which 
the district judge reduced the sentence of a convicted drug offender from 20 years to 
12 months, based on the judge's reading of the Blakely decision. At least in the short 
term, this sort of bargain basement sentence is an inevitable by-product of Blakely - 
not because judges want to exercise their discretion in this fashion but because they 
feel constrained by the Court’s decision. Congress could potentially reduce these 
occurrences through corrective legislation, but the Justice Department is not seeking 
corrective legislation at this time. Will you assure me that the Justice Department 
will not use the sentences imposed during this interim period, while courts are 
struggling to respond to Blakely on a case-by-case basis, to push for more 
mandatory minimums and less judicial discretion in sentencing? 

4. RESPONSE: As indicated above, we have been preparing for the possibility that the 
sentencing guidelines may have to be substantially changed in order to comply with the 
Supreme Court’s holding regarding their constitutionality. As part of this work, we have 
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been monitoring federal sentencing practices in the federal courts across the country since 
the Blakely decision, and will continue to do so in light of the Booker decision. We will, 
appropriately we believe, use the information we have been gathering about the practices 
in federal courts since Blakely and Booker to formulate our position on the need for, and 
the shape of, any remedial legislation. This information will also be very useful to 
Congress as it decides what type of legislative response might be appropriate. At this 
point, we have not ruled out any particular reform proposals, including an expansion of 
mandatory minimums. 

5. QUESTION: You stated at the hearing you did not think that the Blakely 
decision and the uncertainty it has caused has had a signiflcant impact on the plea 
negotiation process. Based on what I am hearing from various U.S. Attorney's 
Offices across the country, I find this hard to believe. (A) At this time, have federal 
prosecutors either at Main Justice or at any U.S. Attorney’s Office noted any 
discernable post-Blakely difflculty in their ability to obtain plea and cooperation 
agreements? If so, what specific problems have been noted, and what if anything 
has been done to address them? (B) the Justice Department has instructed 
prosecutors to pursue so-called “Blakely waivers" as part of plea agreements. Have 
defendants agreed to such waivers? Have courts accepted them? 

5. RESPONSE: At the outset, it is important to draw a distinction between the post- 
Blakely and the post-Booker period. In the aftermath of Blakely, federal prosecutors 
sought and obtained indictments that contained special allegations charging guideline 
sentencing factors that would have enhanced the defendant’s sentence if proven. While 
U.S. Attorney’s Offices were successful in negotiating post-Blakely guilty pleas on terms 
generally favorable to the Government, numerous offices identified difficulties in 
establishing the total amount of loss in financial crimes, such as large scale corporate and 
health care fraud cases, the amount of drugs as relevant conduct in controlled substances 
cases, and enhancements for role in the offense and for multiple victims due to the 
increased burden of proving such factors beyond a reasonable doubt that was perceived to 
be required by Blakely. Other districts mentioned difficulties in identifying all 
appropriate sentencing allegations relating to the computation of defendant’s criminal 
history prior to indictment. When dealing with multiple victims and witnesses in large 
complex cases, there was concern that proof of some sentencing factors would have been 
problematic, time consuming, and expensive. In firearms cases, some districts reported 
difficulties in proving beyond a reasonable doubt the enhancement for possessing a 
firearm in connection with another felony offense. 

To be sure, the Department is pleased that Booker did not require the government 
to prove all of the Guidelines’ aggravating factors to a jury. Nevertheless, the Booker 
decision is likely to complicate and impede efforts by U.S. Attorneys to negotiate 
favorable plea agreements. For example, with advisory guidelines, defendants no longer 
have the guaranteed incentive of receiving benefits under the Sentencing Guidelines for 
an early acceptance of responsibility. In addition, the circuit courts may come to different 
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conclusions about appellate standards of “reasonableness," which in turn, might 
encourage defendants to go to trial in the belief that they are better off being sentenced by 
a judge, rather than agreeing with the government to cooperate in conjunction with a 
stipulated sentence. 

Lastly, as mentioned earlier, the Department remains very concerned that the 
Booker decision is likely to lead to an era of vast sentencing disparities across the 
country. Once again, defendants found guilty of similar crimes will face vastly disparate 
sentences depending on where they committed the crime and which judge imposes 
sentence, which is precisely what Congress hoped to end when it passed the Sentencing 
Reform Act over 20 years ago. 

At the time of the hearing, we had nineteen days of experience with Blakely . My 
perspective - and that of my 92 colleagues — was limited at that point. However, over 
the remainder of 2004 we learned a great deal about the difficulties presented by Blakely . 
All relevant sentencing enhancements were added to indictments. It was not unduly 
burdensome to note the number of victims in the indictment. However, it was very 
difficult to describe “relevant conduct." It was impossible to allege obstruction of justice 
in the indictment if the perjurious behavior occurred at trial (after the indictment was 
returned and, therefore, unchargeable). Asking juries to find the greater of intended or 
actual loss or gain was difficult given the complicated definitions required for inclusion 
in the jury instructions. 

Blakely waivers were sought and obtained in a number of cases. They were 
accepted by Montana courts. 

6. QUESTION: Blakely 's holding turns on the question of what constitutes the 
relevant “statutory maximum" tor Apprendi purposes. As far as I can tell, post- 
Blakely cases analyze this question only with respect to terms of imprisonment. 
Assuming for purposes of this question that Blakely applies to the Federal 
Sentencing Guidelines, would there also be an impact on other parts of defendant's 
sentences, such as fines, supervised release, and restitution? 

6. RESPONSE: The Court did not address specifically other aspects of a defendant’s 
sentences, such as fines, supervised release, and restitution. To the extent that those types 
of issues are addressed in the federal sentencing guidelines, the Booker decision appears 
to make them advisory rather than mandatory. 
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Hearing Before the Senate Judiciary Committee 
“Blakely v. Washington and the Future of the Federal Sentencing Guidelines” 
July 13,2004 


Responses bv Vice Chair William K. Sessions and Vice Chair John R. Steer 
to Questions from Ranking Member Patrick Leahy 


1, What if anything is the Senteneing Commission considering in response [to] the 
Court’s decision in Blakely'! In particular, is the Commission considering any 
changes to the Guidelines Manual respecting the use of relevant or acquitted 
conduct in sentencing? Is the Commission considering any recommendations to 
Congress to incorporate some factors now determined at sentencing into the statutes 
defining the offenses? Even assuming the Federal Sentencing Guidelines survive 
Blakely, should they be adjusted in any way to better safeguard the constitutional 
rights of defendants? 

Response : The Commission, of course, cannot predict precisely what changes to the 
Federal sentencing guidelines would be required in the event the Supreme Court extends 
Blakely to the federal system. The extent of any changes to the guidelines would depend 
in great part on the breadth of any such holding, but the Commission has directed its staff 
to begin developing proposals that could be considered in the event Blakely is held to 
apply to the federal system. If Blakely does apply, it is likely that some relevant conduct 
rules likely would require reexamination because of their fundamental nature to the 
guideline system, but at this early juncture it is not clear what modifications might be 
needed. 

The Commission strongly believes that the Sentencing Reform Act, the associated 
Federal Rules of Criminal Procedure, and the Federal sentencing guidelines adequately 
protect the constitutional rights of defendants, advance the statutory purposes of 
sentencing, and provide certainty, uniformity, and proportionality in sentencing. If, as we 
believe, Blakely does not apply to the Federal system, that should not foreclose the 
opportunity for Congress, the Commission, and other interested parties to consider 
whether improvements can be made to the Federal criminal justice system. With respect 
to relevant conduct, the Commission is aware both of criticisms by some that the relevant 
conduct rules are overly broad and, on the other hand, legislation recently introduced in 
the House of Representatives that actually would expand relevant conduct in certain 
cases, which suggests that relevant conduct is one area that may be ripe for review. 


2. In expressing the opinion that “even if Blakely is found to apply to the federal 

guidelines, the waters are not as choppy as some would make them out to be,” the 
Commission wrote it is worth noting that “a majority of cases sentenced under the 
federal guidelines do not receive sentencing enhancements that could potentially 
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implicate Blakely.'" I’m not sure I understand this point because nearly ail of the 
offenses discussed in the federal sentencing guidelines contain some sort of 
sentencing enhancement in the form of a speciflc offense adjustment or a chapter III 
adjustment. Could you please elaborate? What sentencing enhancements does the 
Commission believe potentially implicate Blakely"! 

Response : Predicting the breadth of a Supreme Court holding that Blakely applies to the 
Federal sentencing guidelines is very difficult at this time. This lack of clarity greatly 
complicates any analysis to (1) identify which Federal sentencing guideline provisions 
could be implicated and (2) estimate the potential impact of an extension of Blakely to the 
Federal sentencing guidelines. 

If Blakely were held to apply broadly to the Federal sentencing guidelines at its broadest, 
however, potentially every heightened base offense level. Chapter Two enhancement. 
Chapter Three adjustment, upward departure, and cross reference based on relevant 
conduct could be implicated. Base offense levels and adjustments based solely on the 
offense of conviction or particular elements of the offense of conviction presumably 
would remain unaffected. See, e.g., U.S.S.G. §2Bl.l(b)(13)(A)(ii) (which provides a 4 
level enhancement “[i]f the defendant was convicted of an offense under 18 U.S.C. § 
1030(a)(5)(A)(I); U.S.S.G. §2D1. 1(a)(2) (which provides a heightened base offense level 
of level 38 “if the defendant is convicted under 21 U.S.C. § 841(b)(1)(A), (b)(1)(B), or 
(b)(1)(C), or 21 U.S.C. § 960(b)(1), (b)(2), or (b)(3), and the offense of conviction 
establishes that death or serious bodily injury resulted from the use of the substance”). 

Assuming a broad application of Blakely to the Federal sentencing guidelines, at first 
blush the potential impact could be estimated by identifying all cases in which a Chapter 
Two enhancement, Chapter Three adjustment, upward departure, or a cross reference 
applied (excluding adjustment based solely on prior convictions, which seem to be 
excluded from any possible Blakely infirmity at this time). The Commission estimates 
that approximately 33,976 cases — representing 65 percent of the cases sentenced in 
fiscal year 2002 — meet this broad criteria. 

The Commission believes, however, that this figure significantly overstates that actual 
future impact of extending Blakely, even broadly, to the Federal sentencing guidelines. 
The Commission expects a much more manageable impact in great part because the 
federal criminal justice system already has begun to adjust to the post-Blakely era by 
instituting procedures that should protect the overwhelming majority of future cases from 
questions oi Blakely infirmity. The Department of Justice has issued guidelines that 
should insulate plea agreements, which account for over 97 percent of the cases sentenced 
under the Federal sentencing guidelines, from Blakely challenges. Precautions include 
alleging facts that would support sentencing enhancements in indictments, requiring 
defendants to stipulate to facts that would support sentencing enhancements, and 
requiring defendants to waive any potential Blakely rights in plea agreements. 
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3. Blakely’s holding turns on the question of what constitutes the relevant “statutory 
maximum” for Apprendi purposes. As far as I can tell, post-Blakely cases analyze 
this question only with respect to terms of imprisonment. Assuming for purposes of 
this question that Blakely applies to the Federal Sentencing Guidelines, would there 
also be an impact on other parts of the defendant’s sentences, such as fines, 
supervised release, and restitution? 

Response : The Commission also is not aware of any case extending the Blakely analysis 
beyond terms of imprisonment. The Commission’s preliminary analysis, however, is that 
the supervised release and restitution provisions of the Federal sentencing guidelines 
would be unaffected by such an extension. The deteiminations of whether to impose a 
term of supervised release and the length of the term to be imposed generally are based on 
the statutorily authorized maximum term of imprisonment, see U.S.S.G. §5D1.1 
(Imposition of a Term of Supervised Release) and the grade of the offense, see U.S.S.G. 
§5D1.2 (Term of Supervised Release) and, therefore, do not depend on factual findings 
that could be implicated by Blakely. Similarly, the guideline restitution provisions set 
forth at U.S.S.G. §5E1. 1 (Restitution) generally follow statutory provisions and would 
appear to be protected from Blakely concerns. Additionally, when considering other 
issues (e.g., ex post facto questions), a number of courts have ruled that restitution is not 
“punishment” in the same sense as imprisonment. 

The fine table set forth at U.S.S.G. §5E1.2(c) (Fines for Individual Defendants) calculates 
the fine guideline range based upon defendant’s offense level determination. As 
discussed in response to Question #2, there would be implications for the offense level 
determination should Blakely apply to the Federal sentencing guidelines. Whether those 
implications would carry over in turn to the fine guideline range determination is unclear 
at this time, but would seem to depend on the threshold question of whether courts extend 
the Blakely requirements beyond terms of imprisonment. If Blakely is extended in such a 
manner, other areas of the Federal sentencing guidelines, such as terms of probation and 
the guidelines pertaining to organizations, also might have to be reexamined. 
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THE UNIVERSITY OF CHICAGO 
THE LAW SCHOOL 

111! EAST 60TH STREET 
CHICAGO ‘ILLINOIS 6063 7-278 6 


Albert W, Alschuler Telephone: 773 702 3586 

Julius Kreeger Professor of Law and Criminology FAX; 773 702 0730 


July 6, 2004 


Senator Orrin G. Hatch 
104 SHOE 

Washington, D.C, 20510-4402 
Dear Senator Hatch: 

The Supreme Court’s June 24 decision in Blakely v. Washington requires an 
emergency response from Congress. 

Blakely held that all facts necessary as a matter of law to increase a criminal 
sentence must be found by a jury beyond a reasonable doubt. This decision almost 
certainly prevents federal judges from increasing an offender’s sentence on the basis of 
the enhancements specified in the United States Sentencing Guidelines. Even such 
supporters of the Guidelines as Justice O’Connor and Justice Breyer, dissenting in 
Blakely, recognized that the government’s efforts to distinguish fedcral-Guideline 
enhancement from the state enhancement at issue in that case were “half-hearted.” 
These justices charged the majority with “ignorjing] the havoc it is about to wreak on 
trial courts across the country.” 

The most obvious judicial response to Blakely is to impose the sentence 
required by the Guidelines for the offense found by the jury (or admitted by the 
defendant’s guilty plea) without any upward adjustment or enhancement. To judge 
from the newspapers, this response has been the most common response of federal 
judges in the days following Blakely. 

In Charleston, West Virginia, for example. Judge Joe Goodwin reduced the 20- 
year Guidelines sentence of a methamphetamine dealer to one year. He remarked, “At 
240 months. Shamblin’s sentence represented much that is wrong about the sentencing 
guidelines; at 12 months, it is almost certainly inadequate.” 

In the District of Columbia, Judge Thomas Penfield Jackson withdrew the six- 
year sentence he had imposed a day before Blakely in the case of a North Carolina 
tobacco farmer who had driven his tractor onto the Mall and threatened to detonate 
explosives. This defendant’s actions had led to the closing of several government 
offices, the deployment of SWAT teams, and road closings that disrupted four 
consecutive rush hours. In imposing his initial sentence. Judge Jackson called the 
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defendant a “one-man weapon of mass destruction.” When he substituted a sentence 
of 16 months for his initial six-year sentence, the judge declared, “The Supreme Court 
has told me that what I did a week ago was plainly illegal.” 

In Maine, Judge D. Brock Hornby imposed a sentence of six-and-one-half years 
in a drug case in which the Guidelines sentence would have been at least fifteen-and- 
one-half years. In Baltimore, Judge Marvin J. Garbis rescinded the sentence he had 
imposed in the case of a former Navy physicist who had attempted to seduce a girl over 
the internet. He observed that, in light of Blakely, the six-year prison term he had 
ordered was “clear error,” In Manhattan, Judge Deborah A, Batts did what many other 
Judges have done in the wake of Blakely - postpone a scheduled sentencing hearing to 
allow the parties to consider the effect of the Supreme Court’s decision. She noted, 
however, “[T]he Court is currently of the mind to sentence the Defendant ‘solely on the 
basis of the facts admitted by the Defendant’ during his guilty plea.” 

In Salt Lake City, Judge Paul G. Cassell took a different and I think wiser 
approach to implementing Blakely. He noted that, under Blakely, defendants remain 
entitled to downward Guideline adjustments. The resulting sentences, affording 
defendants the benefits of favorable Guidelines provisions without the burdens of 
unfavorable provisions, are likely to be far from the sentences Congress, the Sentencing 
Commission, or anyone else intended. (Judge Goodwin in West Virginia, while 
rejecting Judge Cassell’s approach, recognized that his own imposition of a sentence on 
the basis of downward but not upward adjustments was “an artificial application of the 
guidelines.”) 

Judge Cassell also noted that Blakely reaffirmed the permissibility of 
discretionary judicial sentencing. Although discretionary sentencing involves fact- 
finding by judges who need not make their determinations beyond a reasonable doubt, 
judges have rested sentencing decisions on mixed judgments of fact and law throughout 
our history. In Blakely, the Supreme Court reaffirmed a decision approving this 
practice, Williams v. New York. Blakely requires proof beyond a reasonable doubt 
before a jury only when a specific finding of fact leads to an otherwise unauthorized 
increase in sentence. 

Judge Cassell concluded that, rather than impose skewed, artificial sentences 
that no one had approved (or, indeed, would approve), the proper remedy for the 
constitutional violation the Supreme Court found in Blakely was simply to declare the 
current Federal Sentencing Guidelines unconstitutional. This remedy would restore the 
system of discretionary sentencing that preceded the Guidelines with one significant 
difference. In exercising their discretion to select a sentence within the range 
authorized by Congress, judges would be guided but not bound by the Guidelines, (In 
Brooklyn, a ruling by Judge I. Leo Glasser approved Judge Cassell’s approach, and 
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Judge Glasser developed one of Judge Cassell’s themes in detail. His opinion 
demonstrated the manifest unworkability of still a third possible response to Blakely - 
using juries to administer the current Federal Sentencing Guidelines.) 

The issue addressed by Judge Cassell, Judge Glasser, and others was one of 
remedy or severability. If Congress had known that the sentencing regime it approved 
would be declared unconstitutional, what would Congress’s second choice have been? 
Would Congress have preferred the application of only some Guidelines (those 
prescribing the sentences for the “base” offenses found by juries or admitted by 
defendants and those reducing these sentences on the basis of mitigating circumstances 
- but not Guidelines increasing sentences on the basis of aggravating circumstances)? 
Or would Congress have favored discretionary sentencing that could take account of all 
relevant circumstances and the Guidelines as well? Congress, by acting promptly, can 
save the courts from this counterfactual inquiry by making clear what its second choice 
is in fact. 

Whether Judge Cassell’s remedy should be approved by the courts is 
contestable, but a statute endorsing this approach would certainly be valid. Moreover, a 
judicial restoration of the pre-Guidelines regime would leave gaps that legislation 
would be needed to fill. Judge Cassell could not, for example, provide for the appellate 
review of sentences - something that was not part of the pre-Guidelines regime and that 
Blakely does not call into question. 

Congress might enact legislation with the following provisions: 

1) The sentences of defendants whose convictions and sentences were 
final prior to June 24, 2004 shall remain undisturbed, [The Blakely dissenters 
expressed concern that the Supreme Court might apply Blakely retroactively 
to the date of its decision four years ago in Apprendi. Such a ruling seems 
unlikely, however, and Congress could make this ruling even more unlikely 
by expressly affirming the validity of pre-Blakely sentences.] 

2) Defendants whose cases have been or will be filed on or after June 24, 
2004 and defendants whose convictions and sentences were not final on that 
date shall be sentenced (or resentenced) to any punishment between the 
minimum and maximum penalties authorized by Congress, subject to the 
limitations of the following paragraph. 

3) In imposing sentences within the range of penalties authorized by 
Congress, judges shall consider the provisions of the Sentencing Reform Act 
of 1984 and the United States Sentencing Guidelines as nonbinding guides to 
the exercise of their discretion. No offender whose crime occurred prior to the 
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effective date of this enactment shall be sentenced more severely, however, 
than he or she would have been sentenced under the Sentencing Reform Act 
and the Guidelines. [Although Judge Cassell did not say that the prescribed 
Guidelines sentence would “cap” the punishment imposed on an offender 
whose crime was committed while the Guidelines were in effect, imposing 
greater punishment than Congress had authorized at the time of this offender’s 
crime would probably be unconstitutional.] 

4) Judges shall provide reasons for their sentencing decisions, and either 
the defendant or the government may appeal a sentence to the United States 
Court of Appeals. To promote justice to the public and to the defendant, and 
also to promote the development of a common law of sentencing, the Court of 
Appeals shall review sentences for reasonableness and proportionality. The 
Court may increase or decrease any sentence. Following a Court of Appeals 
decision, either party may seek review on certiorari in the Supreme Court. 

5) The United States Sentencing Commission may develop guidelines for 
the system of discretionary sentencing approved by this enactment without 
regard to the limitations of the Sentencing Reform Act of 1984. For example, 
the Commission may describe the appropriate treatment of recurring, 
paradigmatic cases and enable Judges to treat these descriptions in the same 
manner as nonbinding judicial precedents. 

If approved, this legislation might not be Congress’s final word on the subject 
of sentencing. Judge Cassell noted Congress’s apparent reluctance to afford federal 
judges greater discretion and suggested that Congress might respond to Blakely by 
enacting new mandatory minimum sentences - a development that virtually every 
serious student of criminal justice would oppose. New mandatory rainimums would be 
controversial, however, not only in concept but in specifics. If the enactment of new 
mandatory minimum sentences or other detailed sentencing legislation proved possible, 
it might take years. 

Justice O’Connor noted in her Blakely dissent that on March 31, 2004, “there 
were 8,320 federal criminal appeals pending in which the defendant’s sentence was at 
issue” and that “[bjetween June 27, 2000, when Apprendi was decided, and March 31, 
2004, there have been 272,191 defendants sentenced in federal court.” Prosecutors, 
defense attorneys, and judges have described Blakely as “a tidal wave,” a “brave new 
world,” a “legal haymaker,” as “throwing everything into flux,” and as a source of 
“chaos,” “upheaval,” and “mass uncertainty.” A broad reassessment of federal 
sentencing policy can wait until Congress has provided the immediate response the 
federal courts need. 
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Judge Cassell, a champion of the Federal Sentencing Guidelines, apparently 
regrets the Blakely decision and the remedy this decision led him to approve. I, 
however, have opposed the Federal Sentencing Guidelines from the beginning, and I 
applaud the decision in Blakely. I believe the proposed legislation would improve the 
administration of justice. In my view, contrary to the claims of Justice Breyer, Blakely 
does not “mean[] that legislatures cannot both permit judges to base sentencing upon 
real conduct and seek, through guidelines, to make the results more uniform.” It merely 
endorses the far from radical idea that guidelines should be guidelines, not unyielding 
rules, and that when guidelines go to the point of dictating substantial increases in 
sentence on the basis of specific facts, the Constitution entitles defendants to have those 
facts determined by juries beyond a reasonable doubt. 

The proposed legislation would not return the federal courts to the pre- 
Guidelines system of unguided sentencing discretion. It would promote equal 
treatment not only through sentencing guidelines but also through the appellate review 
of sentences. In addition, this legislation would further the discussion among the 
courts, Congress, and Sentencing Commission whose threatened loss was the principal 
concern of another Blakely dissenter. Justice Kennedy. 

Whether one agrees with me or Judge Cassell about the foregoing issues is not 
crucial. Despite our differences, Judge Cassell and 1 are in accord about what the 
immediate response to Blakely should be. A discretionary sentencing system in which 
judges use the Guidelines simply as guidelines is immeasurably better than one 
systematically imposing sentences approved by no one. 1 hope that, like Judge Cassell 
and me. Senators and Members of Congress with differing perspectives will agree 
about the resolution of this pressing question, deferring their long-term battles until 
later. 


I would be pleased to provide documentation and elaboration for any of the 
statements made in this letter. 


Sincerely yours, 



■'7 
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Defending Liberty 
Pursuing Justice 


AMERICAN BAR ASSOCIATION 750 North Lake Shore Drive 
Chicago, liiinois 6061 1 
(312) 9S8-5109 
FAX: (312) 988-5100 
E-maii; abapresident@abanet.org 


The Honorable Orrin G. Hatch 
Chaiiman, Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

The Honorable Patrick Leahy 
Ranking D^iocrat 
Committee on the Judiciary- 
United States Senate 
Washington, DC 20510 

RE: Blakely v. Washington and the Future of the Federal Sentencing 
Guidelines 

Dear Chairman Hatch and Senator Leahy: 

Thank you for your letter of July 2, 2004, soliciting the views of the American Bar 
Association on the impact of the Supreme Court's decision in Blakely v. Washinpon on the 
federal sentencing system. 

On behalf of the ABA, I urge the Committee not to respond in haste to the decision in 
Blakely and its holding that "a judge may impose [a sentence] solely on the basis of the facts 
reflected in the Jury verdict or admitted by the defendant' (emphasis in original). Though the 
implications of Blakely may be considerable, prudence counsels that congressional action should 
await development of case law on the ^plicability of Blakely to the Federal Sentencing 
Guidelines, which Justice Scalia correctly noted were not before the Court 

The Sentencing Reform Act of 1984, upon which the current federal guidelines system is 
predicated, was enacted only after years of meaningfiil debate and compromise. Likewise, 
federal sentencing law and policy have evolved gradually over the past 17 years in response to 
changing priorities and reasoned dehberation. Thus, should one or more of the United States 
Courts of Appeal, or the Supreme Court, ultimately hold Blakely applicable to the federal 
guidelines. Congress’s consideration of suitable remedial measures must be measured against the 
constitutional magnitude and practical complexity of the issues involved, and informed by the 
thorough deliberations and recommendations of its various constituencies- 

The judiciary, the Department of Justice, the defense bar, and countless organizations and 
academics are currently devoting considerable resources to assessing BlaJ^ly's potential 
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ramifications for the federal system, and to discenung what, if any, reforms may be appropriate. 
Hearings such as those your Committee is dns week are a constructive first step in 

understanding the true meaning of the issues presented and in beginning a public dialogue about 
them. At the same time, however, too hurried a response may result in unintended consequences 
that run counter to the fundamental tcaiets of prevailing sentencing theory and Blakely's 
constitutional underpinnings. 

Appreciating the turmoil that Blakely has evidently produced in the federal courts, 
Congress may wish to declare the federal guidelines temporarily advisory. Under this short-term 
appro^h, any judicial finding of sentencing facts would not have the force and effect of law and 
would therefore, presumably, not contravene Blakely. 

In the longer term, our established ABA policy, which is reflected in the Criminal Justice 
Standards on Sentencing (3d ed.), supports an individualized sentencing system that guides, yet 
encourages, judicial discretion while advancing the goals of parity, certainty and proportionality 
in sentencing. Such a syston need not, and should not, inhibit judges’ ability to exercise their 
informed discretion in particular cases to ensure satisfaction of these goals. 

We are particularly opposed to any reform measures, whether interim or penna.neTic, that 
compel w’aiver of Blakely rights. For example, a sysi^ that would require the court to impose 
the maximum sentence unless the defendant moved to be sentenced pursuant to the guidelines, 
would burden the constitutional right to a jury trial recognized in Blakely, and mi^t well be 
regarded as an attempt to evade Blakely's holding. In any case, any law or policy that relies upon 
the ability to force defendants to waive their constitutional nghts for its effect must be regarded 
as extremely problematic in a just society. 

We are also not persuaded that one proposal presently circulating, which would establish 
a guidelines system with ranges whose t^er limit would coincide with the statutory maximum, 
would achieve the necessary balance between guidelines rule and judicial discretion. Under this 
alternative, judges would be able to sentence a defendant anywhere within a presumably wide 
range — firom the base of the guideline range all the way to the statutory maximum — and would 
be firee to exercise discretion using a wide range of enhancements and upward adjustments. 
There would be no upward departures to serve as the basis for appeal, and thus no judicial review 
except under an abuse of discretion standard. Such a system arguably addresses Blakely's 
concern that judges sentence only on the basis of facts found by a jury, but it is conducive to the 
very sort of unbridled judicial discretion fliat guidelines sentencing was intended to eliminate. 

If nothing else, Blakely presents an opportunity to revisit priorities and, possibly, to 
develop even more humane and just sentencing policies and procedures that incorporate the 
invaluable lessons learned over the p^l two decades on both the state and federal level. The 
ABA stands ready to assist Congress in whatever way it can in this important endeavor. We will, 
for example, be coi^idering at our Annual Meeting next month a coaqsrehensive set of 
recommendations developed by our “Justice Kennedy Commission,” in response to concerns 
expressed by Justice Anthony Kennedy at our 2003 Annual Meeting about the nation’s 
corrections and sentencing systems. These recommendations will address in preliminary fashion 
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the issues raised by the Blakely decision, and we anticipate undertaking a more in-depth 
consideration of the implications of Blakely for federal sentencing in the coming year. 

We hope we may provide further guidance to you as we each asntinue to address these 
important matters, hi the interim, we ask that this letter by made a part of the record of your 
hearing. 


Sincorely, 



Dennis W. Archer 
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Blakely v. Washington and the Future of the Federal Sentencing Guidelines 
Statement of Rachel E. Barkow 

Assistant Professor, New York University School of Law 
Before the Senate Committee on the Judiciary 
July 13,2004 

Mr. Chairman and Members of the Committee: Thank you for inviting me to testify 
before you today on the Supreme Court’s recent decision in Blakely v. Washington and its 
implications for the Federal Sentencing Guidelines. It is an honor to appear before you to 
discuss this important issue. 

In Blakely v. Washington, the Supreme Court reminded all of us that the criminal jury is 
“no mere procedural formality, but a fundamental reservation of power in our constitutional 
structure.”' “Just as suffrage ensures the people’s ultimate control in the legislative and 
executive branches, jury trial is meant to ensure their control in the judiciary.”^ America’s 
citizens have never lost sight of the jury’s value. More than three-quarters of those polled 
believe that the criminal jury provides the fairest way of determining guilt or innocence.^ 

This hearing is, at its core, about the importance of the criminal jury. America’s 
commitment to the criminal jury system is and should be a source of great pride. Before the state 
can take away someone’s liberty and label him a criminal, it must obtain the approval of ordinary 
citizens - citizens who perform a civic duty and ensure that justice is done. The jury system 
shows America’s great respect for its people and the values of its communities. It is one of the 
cornerstones of our constitutional structure, and we should all strive to maintain its vitality. 
Because the Sentencing Guidelines in their current form bypass the important check of the 
people and violate the Sixth Amendment of the Constitution, reforming them should be an urgent 
priority. 

In these comments I will offer a reform proposal that preserves the criminal jury’s role 
and furthers the goals of the Sentencing Guidelines. 

To briefly summarize my conclusions, 1 recommend that Congress lake the following 
actions; First, Congress should immediately, as an interim measure, make the Guidelines 
advisory and not legally binding. This will give Congress and the Sentencing Commission 
sufficient time to devise a sound alternative while respecting and preserving the Constitution’s 
jury guarantee in the meantime. Second, Congress should direct the Sentencing Commission, 
after notice and comment, to identify those Guidelines factors that are sufficiently important that 
they should trigger, as a matter of federal law, a sentence enhancement of a specified length. 

Any factor of such importance is required, by the Constitution, to be treated as an offense 


' Btakety v. Washington, 2004 WL 1402697, *6 (U.S. June 24, 2006). 

^ Id 

^ See, e.g., Am. Bar Ass’n, Perceptions of the U.S. Justice System (1999), at 
httD://www.abanet.org/media/DerceDtion/DerceDtion40.html . 
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element to be found beyond a reasonable doubt by a jury. Only after the jury makes such a 
finding can the increased punishment be imposed. 

Given the need to keep trials manageable, I would expect - and Congress could insist - 
that the Sentencing Commission retrain from singling out too many factors to be treated as 
offense elements. Those Guidelines factors not identified as offense elements could then become 
part of an advisory Guidelines regime. But they could no longer trigger mandated punishment 
on the basis of a judge’s findings because it is the jury’s role to make such findings. 

My statement will proceed in four parts. First, I would like to start by explaining what 
animated the Court’s decision in Blakely, namely the fundamental importance of the criminal 
jury in our constitutional government. Second, I will describe the Supreme Court’s decision in 
Blakely, as well as the related decisions leading up to Blakely. The constitutional analysis in 
these cases seems to apply to the Sentencing Guidelines in their current form, and, in fact, many 
lower courts have already concluded that the Guidelines are unconstitutional under Blakely's 
reasoning. Third, after setting out the constitutional framework, I will describe what I believe to 
be the best approach for reforming the Guidelines in light of this background. Finally, 1 will 
explain why other recommendations for modifying the Guidelines either ran afoul of the 
Constitution or undermine the purpose of having guidelines in the first place. 

I. The Enduring Importance of the Criminal Jury 

The criminal jury has been a cornerstone of our government since the Nation’s founding.'* 
Denial of the right to trial by jury was one of the core grievances that led to the American 
Revolution, and the right to trial by jury was one of the first to be enshrined in the Constitution. 
Even before the addition of the Bill of Rights, the Constitution provided that “the trial of all 
Crimes . . , shall be by Jury,’’’ Indeed, the right to jury trial in criminal cases was one of the rare 
subjects on which all the Framers - both the Federalists and the Antifederalists - agreed. As 
Alexander Hamilton noted, “[t]he friends and adversaries of the plan of the convention, if they 
agree in nothing else, concur at least in the value they set upon the trial by jury.’’* The 
Federalists called the jury “a valuable safeguard to liberty” and the Antifederdists viewed the 
jury as “the very palladium of fi'ee government.”’ 

Alexis de Tocqueville observed that “[tjhe jury system as it is understood in America 
appears to me to be as direct and as extreme a consequence of sovereignty of the people as 
universal suffrage.”* Thomas Jefferson felt the jury was so critical that he claimed, “[wjere I 
called upon to decide whether the people had best be omitted in the Legislative or Judiciary 
department, I would say it is better to leave them out of the Legislative.”’ 


* For a detailed discussion of the jury’s historical and constitutional role, see Rachel E. Batkow, Recharging the 
Jury: The CriminalJury’s Constitutional Role in an Era of Mandatory Sentencing, 152 U. Pa. L. Rev. 33, 46-84 
(2003). 

’ U.S. Const, art. III. 

® The Federalist No. 83 (Alexander Hamilton). 

’/</. 

* ALEXIS DE tocqueville, DEMOCRACY IN AMERICA 293-94 (Knopf 1945). 

’ Letter from Thomas Jefferson to the Abbd Amoux(July 19, 1789) in 15 The PAPERS OF Thomas Jefferson 283 
(Julian P. Boyd & William H. Gaines, Jr. eds,, 1958). 
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The Framers of our Nation held the criminal jury in high esteem because it provides a 
valuable check against state abuse and places it where it belongs: in the people themselves. This 
is critical in criminal proceedings, where the danger of state abuse is especially high and the 
consequences especially grave. The jury stands as a barrier between the state and the individual, 
ensuring that that no one will lose his or her liberty if it would be contrary to the community’s 
sense of fundamental law and equity. 

“On many occasions,” the Supreme Court has observed, “fully known to the Founders of 
this country, jurors - plain people - have manfully stood up in defense of liberty against the 
importunities of judges and despite prevailing hysteria and prejudices.”'® “[T]he premise 
underlying the constitutional method for determining guilt or innocence in federal courts is that 
laymen are better than specialists to perform this task.”' ' 

Given its history and value, it is no wonder that the criminal jury continues to enjoy 
broad support from the American people. Polls have found that 78 percent of Americans believe 
the “[t]he jury system is the most fair way to determine the guilt or innocence of a person 
accused of a crime.”'^ Sixty-nine percent believe that “(jjuries are the most important part of our 
judicial system.”'® 

In order to preserve this critically important part of our heritage and ensure that the jury 
continues to act as a barrier between the accused and the state, the jury must retain the authority 
to apply all laws that peg criminal punishment to particular findings of fact. And, indeed, that 
was the system we had for virtually all of the Nation’s history. If a law mandated that a specific 
punishment was to be imposed upon the finding of a given set of facts, that punishment could be 
imposed only after the jury found those facts beyond a reasonable doubt and concluded that the 
law properly applied.'^ If a law established that a given set of facts could lead to a range of 
punishment, judges could sentence anywhere within the range, but only after the jury determined 
beyond a reasonable doubt that the law setting the range properly applied to a defendant’s case. 

11. Distinguishing Offense Elements and Sentencing Factors: The Supreme Court’s 

Cases 

When Congress sought to reform federal sentencing by passing the Sentencing Reform 
Act of 1984,'® its focus was on reigning in judges, not juries. In particular, Congress was 
troubled by the fact that the broad sentencing ranges established by many statutes gave judges 
too much discretion, which led to unjust disparity and weakened deterrence.'® The Sentencing 


Tolh V. Quarles, 350 U.S. 11,18-19 (1955). 

" Id at 18. 

” See, e.g.. Am. Bar Ass’n, Perceptions of the U.S. Justice System (1999), at 
http://www.abanet.org/niedia/perceDtion/perception40.html . 

Id 

'’Priorto 1930, the jury trial right could not even be waived. Barkow, japro note 4, at 69-70. The Supreme Court 
allowed waivers if both parties agreed in Patton v. United Stales, 281 U.S. 276 (1930), 

Sentencing Reform Act of 1984, Pub. L. No. 98-473, 98 Stat. 1987 (1984). 

Kate Slith & Steve Y. Koh, The Politics of Sentencing Reform: The Legislative History of the Federal Sentencing 
Guidelines, 28 Wake Forest L. Rev. 223 (1993), 
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Commission was therefore charged with establishing Guidelines that would guide the discretion 
of judges, not with eliminating the jury’s traditional power in criminal cases. Congress and the 
Commission gave little, if any, thought to what the new sentencing laws would mean for the 
jury. And when the Supreme Court initially passed upon the constitutionality of the Sentencing 
Guidelines in Mistretta v. United States,^^ it also did not consider the effect of the Guidelines on 
the criminal jury’s constitutional power. 

It was not until 2000, when the Supreme Court issued its decision in Apprendi v. New 
Jersey'^ that the Guidelines’ encroachment on the jury’s power began to draw the attention of 
the Court. Apprendi involved a state statute that allowed a judge to increase a defendant’s 
sentence if he or she found that the defendant committed a crime with a biased purpose. Under 
this “hate-crime” statute, a judge could increase a sentence even above the statutory maximum 
for the underlying conviction because the enhancement was deemed a sentencing factor, not an 
offense element. 

The Court concluded that “when the term ‘sentencing enhancement’ is used to describe 
an increase beyond the maximum authorized statutory sentence, it is the functional equivalent of 
an element of a greater offense than the one covered by the jury’s guilty verdict.”’’ Accordingly, 
“[ojther than the fact of a prior conviction, any fact that increases the penalty for a crime beyond 
the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable 
doubt.”^’ The Court explained that “[t]he degree of criminal culpability the legislature chooses 
to associate with particular, factually distinct conduct has significant implications both for a 
defendant’s very liberty, and for the heightened stigma associated with an offense the legislature 
has selected as worthy of greater punishment.”^' According to Apprendi, it is the jury’s function 
to ensure that such laws properly apply to a defendant.^^ 

Although the majority emphasized that it was not passing judgment on the Sentencing 
Guidelines, the dissent argued that the majority’s analysis would lead to their demise. 
According to the dissent, the Court’s reasoning would apply “to all determinate-sentencing 
schemes in which the length of a defendant’s sentence within the statutory range turns on 
specific factual determinations (e.g., the federal Sentencing Guidelines).”^"' 

The Court revisited the offense element/sentencing factor issue again in its 2002 Term. 

In Ring v. Arizona, the Court considered the Arizona death penalty scheme, which required a 
judge to find an aggravating factor before the death penalty could be imposed. The Court struck 
down the statute, again reasoning that “[i]f a State makes an increase in a defendant’s authorized 


”488 U.S.361 (1989). 

'* 530 U.S. 466 (2000). 

at 494 n. 19. 

“ Id at 490. 

Id at 495. 

^Id. 

^ Id. at497n.21. 

Id. at 544 (O’Connor, J., dissenting). 
536 U.S. 584 (2002). 
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punishment contingent on the finding of a fact, that fact - no matter how the State labels it - 
must be found by a jury beyond a reasonable doubt.”“ 

That same Term, the Court decided Harris v. United Stales, in which five Justices 
allowed facts triggering mandatory minimum sentences to be found by judges, not juries. The 
five Justices who reached that decision, however, did so for different reasons. Only four Justices 
believed that result was consistent with Apprendi. Justice Breyer provided the fifth vote to allow 
mandatory minimum sentences, but he could see no logical basis for distinguishing Apprendi. In 
his view (and the view of the four dissenting Justices in Harris) there was no distinction between 
facts increasing the minimum of a sentencing range and facts increasing the maximum.^* Justice 
Breyer accepted the mandatory minimum scheme in Harris only because he stated he “cannot 
yet accept” Apprendi's rule.” Thus, despite its bottom line, Harris provided additional grounds 
for believing that Apprendi’s logic extended to the Guidelines. 

The strongest case casting doubt on the constitutionality of the Guidelines is, of course, 
Blakely. The same five Justices who formed the majority in Apprendi - Justices Stevens, Scalia, 
Souter, Thomas, and Ginsburg - concluded that the Washington State sentencing guidelines 
scheme violated the Constitution’s jury guarantee. The defendant, Blakely, had entered a plea of 
guilty to a kidnapping offense that carried a maximum penalty of ten years. But that was not the 
only law that governed sentencing in Blakely’s case. Washington passed a Sentencing Reform 
Act in 1981 that created a grid of presumptive sentences based on the seriousness of the offense 
and the criminal history of the offender. That sentencing law dictates that a judge is required to 
impose a sentence within the standard ranges set out in the grid unless the judge finds 
‘“substantial and compelling reasons justifying an exceptional sentence.’” ° The Act also 
provides factors that may justify an exceptional sentence. Under the grid, Blakely could receive 
a maximum sentence of 53 months. The judge, however, sentenced Blakely to 90 months, 
relying on one of the enumerated factors for an exceptional sentence. 

Blakely argued that the sentencing enhancement violated the jury guarantee, and the 
Supreme Court agreed. The Court rejected the State of Washington’ s argument that the 
enhancement was acceptable because it was well within the 1 0 year maximum for the kidnapping 
offense to which Blakely pleaded guilty. The Court reasoned as follows: “Our precedents make 
clear . . . that the ‘statutory maximum’ for Apprendi purposes is the maximum sentence a judge 
may impose solely on the basis of the facts reflected in the jury verdict or admitted by the 
defendant.”^' 

The importance of the jury in our constitutional government animated the Court’s 
decision. “The jury,” the Court stated, “could not function as a circuitbreaker in the State’s 
machinery of justice if it were relegated to making a determination that the defendant at some 


“W. at 602. 

” 536 U.S. 545 (2002). 

“ Id. at 569 (Breyer, J., concurring in part and concurring in the judgment). 

” Id. 

Blakely, 2004 WL 1402697, at *2 (quoting Wash. Rev, Code Ann. § 9.94A. 120(2)). 
” Id. at *4. 
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point did something wrong, a mere preliminary inquiry to a judicial inquisition into the facts of 
the crime the State actually seeks to punish.”^ 

Although the Court again cautioned that it was not passing judgment on the 
constitutionality of the Federal Sentencing Guidelines,^^ the dissent warned that the Court’s 
opinion “casts constitutional doubt” over all sentencing guideline regimes, including the federal 
one.^'* Moreover, Blakely has prompted courts across the country to conclude that the Guidelines 
do, in fact, imconstitutionally interfere with the criminal jury. The Seventh Circuit, in an 
opinion by Judge Posner, noted that the federal Guidelines follow the same pattern as the 
Washington sentencing regime and “it is hard to believe that the fact that the guidelines are 
promulgated by the U.S. Sentencing Commission rather than by a legislature can make a 
difference.”^* As Judge Paul Cassell stated, “the inescapable conclusion of Blakely is that the 
federal sentencing guidelines have been rendered unconstitutional” in cases in which the 
Guidelines mandate an increase in a defendant’s sentence on the basis of facts not found by the 
jury or to which the defendant has not pleaded guilty.^’ 

III. Reforming the Guidelines and Preserving the Jury 

It is clear, in light of the criminal jury’s constitutional role and the Supreme Court’s 
cases, that the federal Sentencing Guidelines must be revised in fundamental respects. Because 
this is such an important and enormous undertaking, this is not an overhaul that should be done 
in haste. 

Accordingly, I recommend a bifurcated approach to reforming the Guidelines, one that 
provides both an immediate interim solution and a longer-term resolution of the Guidelines’ 
constitutional problems. 

A. The Short Term Solution: Strip the Guidelines of Legal Force 

The Guidelines in their current form are plainly unconstitutional and an affront to the 
jury’s constitutional role. The Guidelines require a multitude of sentencing increases based on 
facts not currently found by juries and under a preponderance of the evidence standard. 

It is important to note at the outset that the reason the Guidelmes are replete with judge- 
made increases based on facts outside the charged offense is not because of any decision of 
Congress. Congress never mandated or even suggested the current structure of the Guidelines. 
Rather, it was the Sentencing Commission, on its own, that decided that the Guidelines should 
adopt a modified version of so-called “real” offense sentencing as opposed to “charge” offense 
sentencing. Under a charge offense system, punishments are keyed to the offense for which the 


"" Id. at *6. 

” Id at *6 n.9. 

Id. at *16 (O’Connor, J., dissenting). 

See, e.g.. United Stales v. Booker, No. 03-4225, slip op. (7th Cir, July 9, 2004); United States v. Croxford, 

F.Supp.2d , 2004 WL 1521560 (D. Utah, July 2, 2004); United States v. Shamblin, F.Supp.2d , 2004 WL 

1468561 (S.D. W.Va., June 30, 2004). 

Booker, slip op. at 3. 

Croxford, 2004 WL 1521560, at *6. 
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defendant was convicted. Under real offense sentencing, in contrast, punishment is not tied 
directly to the offense for which the defendant was convicted but is based instead on what the 
defendant “really” did.^* 

Of course, our constitutional system is based on the ideal that it is for the jury to decide, 
beyond a reasonable doubt, what the defendant “really” did. To have judges - agents of the state 
- make such a determination based on a preponderance of the evidence standard is to render the 
jury a nullity. But the Sentencing Commission nevertheless decided that judges could make such 
determinations. In particular, the Commission opted for a modified real offense sentencing 
scheme in which the charged offense is but one factor that can determine the presumptive 
guideline sentence. Relevant conduct that has not been charged - indeed, relevant conduct that 
has been charged but of which the defendant has been acquitted - can also determine the base 
offense level under the Guidelines and can lead to upward adjustments and upward departures. 
Relevant conduct in many cases is the primary determinant of the length of a defendant’s 
sentence and the charged offense plays a minor role. 

Even before the Apprendi line of cases, judges and scholars expressed outrage over the 
Commission’s decision to use this real offense sentencing model.^’ And, notably, no state 
sentencing commission made the same choice in devising their guidelines.'"’ 

After Apprendi and Blakely, it should be clear that the Commission’s decision to use real 
offense sentencing factors can no longer stand. Moreover, because this modified real offense 
sentencing approach forms the backbone of the entire Guidelines design, it is impossible to 
separate those factors from the rest of the scheme and be left with anything resembling 
coherence. As Judge Cassell has noted, once the Guidelines are stripped of those provisions that 
violate the jury guarantee, applying what is left would distort the Guidelines and could result in a 
regime that is unfair to the government.'*' 

Accordingly, I recommend that Congress waste no time in rendering the Guidelines in 
their entirety advisory only. Congress never mandated or advised that the Commission use 
relevant conduct in the way that it has, and the Supreme Court has made clear that the practice 
must end. As long as they have the force and effect of binding laws, the Guidelines as cureently 
promulgated demean our jury system and undermine our criminal process. 

B. The Long Term Solution: Defining Offense Elements 

Although making the Guidelines advisory will provide a short term solution to their 
constitutional problems, it is an insufficient solution for the long term. That is because purely 
advisory Guidelines could put us back to where we were before the Sentencing Reform Act was 


See Stephen Breyer, The Federal Sentencing Guidelines and the Key Compromises upon Which They Rest 1 7 
HOFSTRA L. REV. 1,9(1988). 

Barkow, supra note 4, at 94. 

■“ See Richard S. Prase, is Guided Discretion Sufficient? Overview of State Sentencing Guidelines, 44 St. Louis L. J. 
425, 439 (2000). The Washington state regime described in Blakely is typical in this regard. It sets its presumptive 
sentences largely on the basis of the offense of conviction and a defendant’s criminal history. There are relatively 
few aggravating factors that can also increase a sentence. 

Croxford, 2004 WL 1521560, at *12. 
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passed. It does not follow automatically, of course, because federal judges in the pre-Guidelines 
world had little knowledge of what other judges were doing, and a set of voluntary guidelines 
could bridge the information gap. 

Nevertheless, it seems likely that a purely advisory system will lead to too much disparity 
and uncertainty. Moreover, there are some sentencing factors that should not be left to 
unboimded judicial discretion but instead should mandate an increase in a defendant’s sentence 
as a matter of law. 

Thankfully, there is a solution that fully complies with the Constitution while also 
curbing unwarranted disparity and imposing sentences that reflect the seriousness of a crime. 
Nothing in the Constitution or the Supreme Court’s opinions prevents Congress from identifying 
those facts that should result in increased punishment. What the Constitution and the Supreme 
Court require is that any facts so identified be found by a jury on the basis of proof beyond a 
reasonable doubt. 

Congress, therefore, should seek to identify what sentencing factors in the Guidelines 
should become offense factors to be decided by juries. This is, admittedly, not a small task 
because the Guidelines contain a multitude of sentencing factors. Because not all of the 
Guidelines are of sufficiently fundamental importance to warrant retention as offense elements 
and because jury trials could become unmanageable if all such factors became offense elements. 
Congress should attempt to single out the most important ones. In conducting this inquiry, 
Congress should make use of the Commission’s expertise and wealth of data. Specifically, 
Congress should order the Commission, after notice and comment, to recommend those factors it 
believes Congress should deem offense elements. The ultimate decision, however, would rest 
with Congress. 

Once these factors are identified as offense elements, they can be incorporated into 
existing criminal procedure with ease. They would be charged in the indictment and if a 
defendant did not stipulate to them in a plea bargain, juries would need to find them beyond a 
reasonable doubt. If necessary, some of these factors can be determined in a bifurcated 
proceeding. 

Kansas provides a helpful illustration of how simple this model is to apply. In 2001, the 
Kansas Supreme Court issued a decision along the lines of Blakely, holding that aggravating 
facts under the Kansas Sentencing Guidelines must be found by juries, not judges. The 
legislature complied with the decision by establishing a procedure that requires juries to find 
those facts beyond a reasonable doubt in a bifurcated proceeding. 

Those factors currently in the Sentencing Guidelines that are not singled out as offense 
elements would remain advisory factors, for a sentencing judge to consider in a particular case as 
he or she deems appropriate. If, over time, the Sentencing Commission observes a lack of 
judicial attention to certain factors, it can then recommend to Congress that those factors also be 
deemed offense elements. 
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To the extent there are any doubts about this approach to sentencing. Congress need look 
no further than the states to see how suecessfiil it can be. My proposal essentially mirrors the 
approach already taken by states with sentencing guidelines. These states have not opted to rely 
on a real offense sentencing model that seeks to have judges find what a defendant “really” did. 
Instead, states with sentencing guidelines have used the offense of conviction and the 
defendant’s criminal history'*^ to set guideline ranges. States have singled out only a few 
additional aggravating factors. 

These state sentencing models are widely viewed as superior to the federal system 
because they have brought about equity and proportionality without creating a needlessly rigid 
regime that undercuts the jury. Blakely presents Congress and the Commission with a prime 
opportunity to learn and benefit from these successful state schemes.''^ 

IV. Concerns Raised by Other Approaches 

Because Congress is likely to consider a variety of possibilities for reforming the 
Guidelines, I would like to conclude by noting the shortcomings of what I see as the main 
alternatives. 


A. Replacing Guideline Ceilings with Statutory Maximums 

In a memorandum to the Sentencing Commission, Professor Frank Bowman has 
advanced a proposal that would increase the top of each Guideline range to the statutory 
maximum of the offense(s) of conviction. The defendant’s minimum sentence, however, would 
continue to be set by the Guidelines, Under one iteration of this proposal, the judge could 
sentence a defendant anywhere above the Guidelines floor, without giving a reason and without 
facing appellate review. Another variant of the proposal would require the judge to provide a 
reason for the particular sentence selected, and there would be some kind of appellate review for 
abuse of discretion. 

This proposal has as its top priority the preservation of the Guidelines. But as discussed 
above, the Guidelines plainly undercut the jury’s fundamental role. The criminal jury is not 
something that should be bypassed through clever drafting. It is the bedrock of our constitutional 
structure, and Americans overwhelmingly support it. Any proposal should have as its first goal 
the preservation of the jury guarantee - yet this proposal erodes the jury’ s authority even further. 

Under this proposal, judges would still be required to increase a defendant’s sentence on 
the basis of so-called “real offense” sentencing factors - factors the jiny never found beyond a 
reasonable doubt and even factors of which the defendant was acquitted. The only difference is 


As of right now, a defendant’s criminal history can be treated as a sentencing factor instead of an offense element 
because Almendarez-Torres v. United States, 523 U.S, 224 (1998), has not been overruled. But Justice Thomas 
provided the fifth vote in Almendarez-Torres, and he stated in his concurrence in Apprendi that he now believes the 
case was wrongly decided. 

” They are proof of Justice Brandeis' famous prediction that states can serve as “laboratories” of democracy. See 
New State Ice Co. v. Liebmann, 285 U.S. 262, 31 1 (1932) (Brandeis, J., dissenting) (“It is one of the happy incidents 
of the federal system that a single courageous State may, if its citizens choose, serve as a laboratory, and try novel 
social and economic experiments without risk to the rest of the country.”). 
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that now these increases would be capped in all cases by the statutory maximum for the 
convicted offense and the Guidelines themselves would no longer provide a different ceiling. 
Thus, a judge would be free to increase a defendant’s sentence even above the prior Guidelines 
ceiling. If anything, then, this proposal exacerbates the existing constitutional problems. 

The rationale behind the proposal is that it will bring the Guidelines within the loophole 
created by Harris because no matter how much a defendant’s sentence is increased as a matter of 
law, in no event will the defendant’s maximum sentence change. 

Congress should flatly reject this proposal as unconstitutional. As I have expressed 
elsewhere, 1 believe that Members of Congress take seriously their oath to uphold the 
Constitution.'*'' In this instance, obeying the oath requires rejection of Professor Bowman’s 
proposal because it unconstitutionally interferes with the jury guarantee. Apprendi made clear 
that “it is unconstitutional for a legislature to remove from the jury the assessment of facts that 
increase the prescribed range of penalties to which a criminal defendant is exposed.’’’'^ A range 
is increased either by raising its upper limit or its lower one. In both instances, “[t]he degree of 
criminal culpability the legislature chooses to associate with particular, factually distinct conduct 
has significant implications both for a defendant’s very liberty, and for the heightened stigma 
associated with an offense the legislature has selected as worAy of greater punishment.”''* 

That is why five Justices - a majority of the Court - stated in Harris that Apprendi' s 
logic applies to factors that increase a minimum sentence just as it does to factors that increase a 
maximum sentence. Congress cannot ignore the logic of Apprendi without defying its 
independent obligation to uphold the Constitution. 

Moreover, it is far from clear that the same five Justices that approved of the mandatory 
minimum law in Harris would uphold this proposal. One of the votes upholding the defendant’s 
sentence in Harris was Justice Breyer’s. As noted, Justice Breyer stated that Apprendi' s logic 
applied, but he was not yet prepared to accept the outcome of Apprendi because he “believejd] 
that extending Apprendi to mandatory minimums would have adverse practical, as well as legd 
consequences.”^ Justice Breyer was concerned that taking Apprendi to its logical conclusion 
would lead to the destruction of the Sentencing Guidelines. Now that Blakely makes that all but 
a foregone conclusion, the premise of Justice Breyer’s vote in Harris is undermined. 
Accordingly, it is uncertain if not unlikely that Justice Breyer would accept a modification of the 
Guidelines along the lines suggested by Professor Bowman. 

Justice Scalia may also disapprove of the proposal. He joined the plurality opinion in 
Harris, but he also joined the Court’s opinion in Apprendi. The Court’s opinion in Apprendi 
makes clear that, if a legislature revised the its criminal code in an attempt to duck the Court’s 
rule, the Court would then “be required to question whether the revision was constitutional under 


■“ See Rachel E. Barkow, More Supreme Than Court? The Fall of the Political Question Doctrine and the Rise of 
Judicial Supremacy, 102 COLUM. L. REV. 237, 324-325 (2002). 

“ Apprendi, 530 U.S. at 490 (internal quotation and citation omitted) (emphasis added). 

*‘M. at 495. 

Harris, 536 U.S. at 569 (Breyer, J., concuiring in part and concurring in the judgment). 
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this Court’s prior decisions”^* There was no evidence in Harris that Congress enacted the 
mandatory minimum provision with any intent to bypass the criminal jury. In contrast, there is 
no other reason for adopting Professor Bowman’s proposal. The Court is likely to view the two 
situations very differently. 

The unconstitutionality of this proposal should make it a dead letter. But it is 
fundamentally flawed in a second respect. It also undermines the reasons for having guidelines 
in the first place and would have disastrous policy consequences. Under this proposal, a judicial 
decision to sentence a defendant below the Guidelines floor would be subject to de novo 
appellate review while a decision to increase a sentence above the floor would be subject either 
to no review or abuse of discretion review. This asymmetry has no rational basis and would lead 
to precisely the kind of unwarranted disparity the Guidelines were intended to eliminate. 

There was a good reason behind the Sentencing Reform Act’s mandate that the maximum 
sentence for each range would not exceed the minimum by more than the six months or 25 
percent, whichever is greater.'*’ Sentencing ranges were narrowed precisely because the existing 
statutory ranges were seen as too broad and creating too much disparity. This proposal would 
recreate the potential for unwarranted disparity. The only difference is that this proposal would 
also serve to increase sentences. But there is no evidence that an across-the-board increase of 
Guidelines sentences is justified or wise. It would be unnecessarily costly and unjust to 
introduce such a scheme without some showing that sentences need to be increased to effectuate 
the purposes of punishment. 

Indeed, it goes against the entire purpose and structure of the Guidelines to engage in 
such asymmetric manipulation. Judge Cassell has eloquently explained the dangers of an 
approach that favors departures in one direction. To paraphrase his opinion, under such a 
scheme the government would be able to say to each defendant, “‘what’s mine is mine, what’s 
yours is negotiable.”’’’ This undercuts the entire premise of the Guidelines, which, as Judge 
Cassell explains, “are a holistic system, calibrated to produce a fair sentence by a series of both 
downward and upward adjustments.”’* Judge Cassell cautions against “lookjing] at only one 
half of the equation,”’* as Professor Bowman’s proposal does, because it would inevitably pull 
criminal sentences in one direction. In this case, sentences would be pulled ever upward, and 
there is no reason to believe the resulting punishment would be either just or rational. Judge 
Cassell states that “[t]he Congress would never have adopted such a one-sided approach.”" It 
certainly should not do so now. 

B. Enacting Additional Mandatory Minimum Sentencing Laws 

Another proposal that may arise is one that relies on the enactment of additional 
mandatory minimum sentencing laws. This option may be considered because of the loophole 
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Apprendi, 530 U.S. at 490 n.!6. 

28 U.S.C. § 994(b)(2). 

Croxford, 2004 WL 1521560, at *12. 
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that Harris seems to create. Any such suggestion should be rejected for the same reasons that 
Congress should reject Professor Bowman’s proposal. Indeed, this option is significantly worse. 

First, it raises the same constitutional problems. As noted, five Justices in Harris agree 
ih&i Apprendi' & constitutional analysis applies to factors that increase a minimum sentence just 
as it does to factors that increase a maximum sentence. An attempt to use mandatory minimum 
sentencing laws to evade the jury’s constitutional province will undoubtedly cause the Court to 
view them with a skeptical eye. 

Second, this option would result in practical consequences that are even more 
troublesome than Professor Bowman’s proposal. Mandatory minimums have been criticized by 
almost evewne concerned with sentencing policy, from the Honorable Chairman of this 
Committee*'' to the Sentencing Commission,*’ judges,** and scholars.” I will not attempt to 
catalog all those criticisms in these brief comments. But the criticisms highlight mandatory 
minimums’ inequity and inconsistent application, which undermine the goals of uniformity and 
certainty. And because mandatory minimums create an even greater asymmetry, they exacerbate 
the problems caused by Professor Bowman’s proposal. 

C. Instituting Permanent Voluntary Guidelines 

Another possible approach to the constitutional infirmities of the Guidelines is to make 
them advisory in their entirety on a permanent basis. As discussed above, this proposal is 
problematic. 

First, we do not yet have sufficient evidence that a purely voluntary guidelines system 
adequately would eliminate unwarranted disparity. Although compliance with voluntary 
guidelines could be high enough to produce such a result, it is at least doubtful and certainly 
premature to reach that conclusion at this point. At a minimum, voluntary guidelines should 
undergo a trial period in which the rate of compliance is monitored. Only then should permanent 
voluntary guidelines be considered. 

Second, voluntary guidelines would lead to greater uncertainty in punishment. The more 
uncertain the punishment, the weaker the deterrent effect of a law. \^ile this may be acceptable 


The Honorable Orrin G. Hatch, The Role of Congress in Sentencing: The United States Sentencing Commission, 
Mandatory Minimum Sentences, and the Search for a Certain and Effective Sentencing System, 28 WAKE FOREST L. 
REV. 185, 193-195(1993). 

“ U.S. Sentencing Cotnm’n, Special Report to Congress: Mandatory Minimum Penalties in the Criminal Justices 
System (1991). 

“ See, e.g.. Associate Justice Anthony M. Kennedy, Speech at the American Bar Association Annual Meeting (Aug. 
9, 2003), available at httD://www.sunremecourtus.eov/Dublicinfo/sneeche5/sn 08-09-03.htanl (“By contrast to the 
guidelines, 1 can accept neither the necessity nor the wisdom of federal mandatory minimum sentences, in too many 
cases, mandatory minimum sentences are unwise and unjust”.); Harris, 536 U.S. at 570 (Breyer, J., concurring in 
part and concurring in the judgment) (“During the past two decades, as mandatory minimum sentencing statutes 
have proliferated in number and importance, judges, legislators, lawyers, and commentators have criticized those 
statutes, arguing that they negatively affect the fair administration of the criminal law, a matter of concent to judges 
and to legislators alike.”). See also Remarks of Chief Justice William H. REHNQUIST, Nat. Symposium on Drugs 
and Violence in America 9-1 1 (June 18, 1993), 

’’ See, e.g., Stephen J. Schulhofer, Reihinking Mandatory Minimums, 28 Wake Forest L. Rev. 199 (1993), 


12 



81 


for some existing guideline factors, there are many factors that are too important to be deemed 
“advisory.” Those factors should be singled out and made offense elements that are determined 
by a jury, beyond a reasonable doubt. 

V. Conclusion 

As the Court noted in Blakely: 

The Framers would not have thought it too much to demand that, before depriving a man 
. . . of his liberty, the States should suffer the modest inconvenience of submitting its 
accusation to the “unanimous suffrage of twelve of his equals and neighbours,” rather 
than a lone employee of the State,’* 

I look forward to a return to the Framers’ vision and a reinvigoration of the criminal jury, 
one of America’s finest institutions and one that its citizens still zealously revere. 

Thank you again for allowing me to testify and share my thoughts on this fundamentally 
important area of criminal justice, I would be happy to answer any questions that you might 
have. 


Blakefy, 2004 WL 1402697, * 10 (quoting 4 BlACKSTONE, COMMENTARIES, at 343). 
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Marc L. Miller, Associate Dean for Faculty and Scholarship and Professor of Law, Emory 
University School of Law 

Nora V. Demleitner, Professor of Law, Hofstra University School of Law 
Ronald F. Wright, Professor of Law, Wake Forest University School of Law 


On June 24, 2004, a legal earthquake struck the national sentencing reform landscape in the 
form of the Supreme Court’s decision in Blakely v. Washington.' This earthquake has fractured 
structured sentencing reforms in federal and state systems. Indeed, the federal sentencing regime 
might appear to be in ruins from the aftershocks of numerous lower court decisions finding that 
Blakely renders parts of the federal guidelines unconstitutional. 

In our view, the Blakely ruling is not a disastrous event for the federal sentencing system. 
Justice O’Connor is wrong when she concludes in her Blakely dissent that “[o]ver 20 years of 
sentencing reform are all but lost.” We believe instead that the Blakely ruling presents a 
remarkable opportunity to build upon the federal sentencing reform experiences of the last two 
decades. Blakely creates an historic moment in which all three branches of government can take 
stock and reconsider the law, policy and practices of federal sentencing. 

As editors of the leading casebook^ and jouraaP on sentencing law, and as scholars with 
longstanding interest in federal sentencing, we have a simple and straightforward 
recommendation for how the Senate Committee on the Judiciary and Congress should respond to 
this historic moment: go slow. 


' Blakely v. Washington, No. 02-1632, 2004 WL 1402697 (S. a. June 24, 2004). 

^ Nora V. Demleitner, Douglas a. Berman, Marc l. Miller & Ronald F. Wright, Sentencing Ia w and 
Policy: Cases, Statutes and Guidelines (Aspen Publishers 2004). 

’ Federal Sentencing Reporter (University of California Press / Vera Institute of Justice) (Douglas A. Berman & 
Nora V. Demleitner, Managing Editors; Marc L. Miller, Founding Editor; Ronald F. Wright, Advisory Board). 
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The Challenge Blakely Creates 

By holding that “all facts essential to punishment” must be found by a jury or admitted by 
the defendant, Blakely disrupts the ability of judges alone to find facts that increase sentences 
under applicable laws. Judicial fact-finding of aggravating facts is a pervasive aspect of many 
guideline systems and is central to the current structure of federal sentencing guidelines. Thus it 
might seem that Blakely irreparably disrupts the operation of guideline sentencing schemes. 

But as Justice Scalia astutely observed for the Court, the Blakely decision does not render 
guideline and other determinate sentencing systems unconstitutional, it simply forces them “to 
be implemented in a way that respects the Sixth Amendment.” After Blakely, guideline and other 
determinate sentencing systems must be structured to ensure that sentences are increased “solely 
on the basis of the facts reflected in the jury verdict or admitted by the defendant.” Blakely, slip 
op. at 7 (emphasis in original). 

The challenge now for this Committee and for Congress is to devise an effective and just 
federal sentencing structure that complies with the requirements of Blakely. This is a daunting 
task not only because the meaning and impact of the Blakely decision are uncertain, but also 
because sentencing realities are often determined by how sentencing laws are administered as 
much as by how they are written. Crafting a measured and appropriate response to Blakely calls 
for studied deliberation, not hasty action. 

Voices of Experience from the Federal Courts 

With the dust from the Blakely earthquake and its aftershocks still in the air, and with 
strongly worded opinions highlighting Blakely's apparent impact, it is easy to think that 
Congress must do something fast. The many unsettled questions in sentencing at the present 
moment — combined perhaps with a (mistaken) belief that the ceiling (on sentences) is (literally) 
failing — might lead this Committee or Congress as a whole to believe that immediate legislative 
action is necessary. 

However, actors in the federal sentencing system are demonstrating their ability to cope 
effectively with the immediate issues and concerns generated by Blakely. Indeed, the speed of 
developments in response to Blakely is breathtaking. Lawyers and federal courts have begun to 
wrestle with the implications of Blakely and are quickly framing and resolving key issues. New 
Judicial opinions appear from U.S. District and Circuit courts every day. 

The vast majority of federal felony convictions — more than 97 percent — are obtained 
through guilty pleas,”' Federal prosecutors have already altered charging and plea procedures to 


^ feeUNiTED States Sentencino Commission, 2002 Sourcebook of Federal Sentencing Statistics, Figure 
C (May 2004) (indicating that 97.1 percent of federal felony convictions are obtained through guilty pleas). 
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account fov Blakely.^ The Department of Justice can stabilize the legal terrain through its 
charging and plea policies, and courts can also review plea agreements for legality under 
Blakely. In a July 9, 2004 opinion, Judge Ted Stewart of the U.S, District Court of Utah 
explained his view that the Blakely fallout in the federal system is manageable: 

“[The] government maintains numerous effective tools for the prosecution of criminal cases to 
permit appropriately severe sentences.... Indeed, Blakely set forth numerous options for the 
government, and the Department of Justice has set about developing methods for pursuing criminal 
prosecution, post-Blakely." 

United States v. Montgomery, Case No. 2:03-CR-801, at 10 (D. Utah July 9, 2004). 

In the initial responses to Blakely there will be some divergent sentencing practices in 
different parts of the country. But, in this particular context, the legal variety within the federal 
system is healthy. In the course of devising a measured and appropriate response to Blakely, 
Congress will be able to draw on the efforts and experiences of judges and attorneys around the 
country creating and applying various post-Blakely rules. Some approaches will likely prove 
more workable than others, and Congress should benefit from such a testing period before 
creating a longer-term solution. 

Understanding the impact of the Blakely holding, let alone crafting a measured and effective 
response, requires time and deliberation. In our view, any legislative fix at this time would come 
at an unwarranted cost. Federal legislation at this moment could short-circuit the experience and 
creativity of thousands of lawyers and judges now working through these problems. 

Furthermore, because legislative action now will only have prospective application, hurried 
short-term solutions may only further destabilize the legal terrain and may disrupt a proper 
survey of the new legal environment. 

By moving slow, waiting perhaps for future rulings from the Supreme Court about the reach 
of Blakely, Congress will allow the fermentation of facts, knowledge and wisdom that can 
provide a stronger foundation for further reform in the near future. Congress should also ask the 
U.S. Sentencing Commission, the body entrusted to draft and study the guidelines, to propose 
and assess legislative options available in light of judicial decisions. Congress should indeed 
reconsider the legal superstructure for federal sentencing, but it should not do so in haste with an 
inaccurate belief that a short-term fix is absolutely needed. 

Justice Kennedy in his Blakely dissent lamented the decision’s impact on the “institutional 
dialogue” that drove sentencing reform for the past two decades. We believe Justice Kennedy 
has it backwards, and that the Blakely decision can in fact reinvigorate the “dynamic and fruitful 
dialogue” that marked the initial passage of the Sentencing Reform Act under the extended and 
thoughtful leadership of Congress, We believe such a dialogue is a critical element to the 
continued positive evolution of modem sentencing reforms. 


’ See Memorandum From Deputy Attorney General James ConKy to All Federal Prosecutors, Department Legal 
Positions and Policies in Light of Blakely v. Washington (July 2, 2004). 
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Dialogue with States Responding to Blakely Issues 

When the proper time arrives to reconsider the fundamentals of federal sentencing, 
Congress can and will be able to draw insights and wisdom from the experiences of states, 
particularly those with sentencing systems affected by Blakely. Congress can already find 
possible models for creating an effective and just federal sentencing structure zftet Blakely from 
the experiences in Kansas. Following a 2001 ruling by its state Supreme Court that was similar 
to Blakely,^ the Kansas legislature created a dual Jury system, asking for jury fact-finding on the 
relevant sentencing facts only after a defendant is convicted.’ The Kansas solution is only one 
possibility. Other arrangements for respecting the Sixth Amendment jury right in sentencing 
procedures are also possible. State legislatures, commissions, and courts will surely generate a 
variety of special verdict forms for juries and specialized plea agreement procedures. 

Waiting to learn not only the response of federal actors but also the response of states can 
be invaluable to wise legislative reform of the federal system. State governments have already 
created extremely promising, flexible, and effective sentencing guideline systems that have 
produced far more consensus and cooperative improvements over time than the federal 
guidelines. There is every reason to believe that these states with a proven record of success will 
generate a worthwhile set of models that the Congress can consider down the road in seeking a 
more permanent solution to Blakely issues. And state sentencing systems will generate useful 
ideas for the federal system on a timely basis. Many of the affected states have sentencing 
commissions with full-time staff already working on these issues. 

Leaders in some states affected by Blakely have already explained the dangers of reacting 
too quickly to the decision. In Arizona, prosecutors decided not to request a special session to 
change the state’s criminal sentencing laws. Ed Cook, the executive director of the Arizona 
Prosecuting Attorneys Advisory Council, said that the legislature should take enough time “to 
assure that a legislative fix arises from a thoughtful discussion and a reasoned discussion.”* In 
Minnesota, a state rightly praised for leading the development of sound guideline sentencing 
reforms,’ Governor Tim Pawlenty has asked the state’s sentencing cotiunission to make both 
short-term recommendations and a long-term analysis concerning possible changes to sentencing 
laws in response to Blakely. The short-term recommendations will be issued by August 1 and a 
more thorough analysis will be completed by September 30.'° Congress should similarly charge 
the U.S. Sentencing Commission. 


' State V. Gould, 23 P.3d SOI (Kan. 2001 ). 

’ Kansas Stat. §§21-4716 & 21-4718. 

® See Paul Davenport, Proseculors Delay Seeking Special Session on Sentences, ARIZONA REPUBLIC, July 4, 2004. 
^ See Richard Prase, Sentencing Guidelines in Minnesota. Other States, and the Federal Courts: A Twenty-Year 
Retrospective, 12 Federal SENTENCING REPORTER 69 (1999). 

See Conrad Defebrie, Stale to Study Sentencing Ruling, Minneapolis Star Tribune, July 2, 2004. 
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Twenty Years of Learning 

The Sentencing Reform Act of 1984 was one of the most significant law reform efforts in 
American history, transforming the stracture and substance of all federal sentencing decisions. 
The SRA was produced after almost a decade of hearings, reports and careful discussion by both 
houses of Congress. Courts may come to recognize that while some or all of the guidelines are 
no longer valid, Congress’ direction to judges in 18 U.S.C § 3553(a) remains valid law and a 
valuable guide to sentencing decision-making. Under no view will Blakely return the federal 
system to a pre-guidelines world. Federal judges and prosecutors, left alone, can and will draw 
upon fifteen years of structured sentencing experience, the experience of dozens of states, the 
now deeply familiar federal guidelines (whether binding or not), the Sentencing Reform Act, and 
the existence of a substantial body of sentencing concepts, practices, commentary, research and 
scholarship that did not exist before. 

For all of these reasons, we encourage Congress to wait on any legislative action in 
response to Blakely: in short, we encourage Congress to go slow. 
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Blakely v. Washington and the Federal Sentencing System 

I am grateful to the Committee for the opportunity to testify today regarding the U.S. 
Supreme Court’s very recent decision in Blakely v. Washington and its effect on the 
federal sentencing system. My testimony will address four questions; (1) Does Blakely 
V, Washington apply to the Federal Sentencing Guidelines? (2) Should Congress take any 
immediate legislative action in response to the Blakely decision? (3) If Congress acts in 
the near term, what sensible options are available to it? (4) Regardless of whether 
Congress acts in the near term, should the Blakely decision act as a catalyst for a 
thorough re-evaluation of the state of federal sentencing? 

1. The Effect of Blakely v. Washington on the Federal Sentencing System 

A detailed analysis of the Supreme Court’s opinion in Blakely v. Washington, U.S. 

, 2004 WL 1402697 (June 24, 2004), is beyond the scope of this testimony.^ In 

summary, the case involved a challenge to the Washington state sentencing guidelines. 

In Washington, a defendant’s conviction of a felony produces two immediate sentencing 
consequences - first, the conviction makes the defendant legally subject to a sentence 
within the upper boundary set by the statutory maximum sentence for the crime of 
conviction, and second, the conviction places the defendant in a presumptive sentencing 
range set by the state sentencing guidelines. This range will be within the statutory 
minimum and maximum sentences. Under the Washington state sentencing guidelines, a 
judge is obliged (or at least entitled) to adjust this range upward, but not beyond the 
statutory maximum, upon a post-conviction judicial finding of additional facts. For 
example, Blakely was convicted of second degree kidnapping with a firearm, a crime that 
carried a statutory maximum sentence of ten years. The fact of conviction generated a 
“standard range” of 49-53 months; however, the judge found that Blakely had committed 
the crime with “deliberate cruelty,” a statutorily enumerated factor that permits 
imposition of a sentence above the standard range, and imposed a sentence of 90 months. 


' M. Dale Palmer Professor of Law, Indiana University School of Law - Indianapolis. Formerly Trial 
Attorney for the Criminal Division of the U.S. Department of Justice (1979-82); Deputy District Attorney, 
Denver, Colorado (1983-87); Assistant U.S. Attorney for the Southern District of Florida (Miami) (1989- 
96); Special Counsel, U.S, Sentencing Commission (1995-96) (on detail from U.S. Department of Justice). 

The best currently available judicial analysis of Blakely 's effect on the federal system is Judge Paul 
Cassell’s opinion in U.S. v. Croxford, Case No. 2:02-CR-00302PGC (D. Utah June 29, 2004), holding the 
Federal Sentencing Guidelines unconstitutional in light of Blakely. No assessment of the current state of 
affairs would be complete with reading this opinion. 
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The Supreme Court found that imposition of the enhanced sentence violated the 
defendant’s Sixth Amendment right to a trial by jury. 

In reaching its result, the Court relied on a rule it first announced four years ago in 
Apprendi v. New Jersey, 530 U.S. 466, 490 (2000): “Other than the fact of a prior 
conviction, any fact that increases the penalty for a crime beyond the prescribed statutory 
maximum must be submitted to a jury, and proved beyond a reasonable doubt.” In the 
years since Apprendi, many observers (including myself) assumed that Apprendi 's rule 
applied only if a post-conviction judicial finding of fact could raise the defendant’s 
sentence higher than the maximum sentence allowable by statute for the underlying 
offense of conviction. For example, in Apprendi itself, the maximum statutory sentence 
for the crime of which Apprendi was convicted was ten years, but under New Jersey law 
the judge was allowed to raise that sentence to twenty years if, after the trial or plea, he 
found that the defendant’s motive in committing the offense was racial animus. The 
Supreme Court held that increasing Apprendi’s sentence beyond the ten-year statutory 
maximum based on a post-conviction judicial finding of fact was unconstitutional. 

In Blakely, however, the Court found that the Sixth Amendment can be violated even by 
a sentence below what we have always before thought of as the statutory maximum. 
Henceforward, “the ‘statutory maximum’ ior Apprendi purposes is the maximum 
sentence a judge may impose solely on the basis of the facts reflected in the jury verdict 
or admitted by the defendant.” Blakely v. Washington, supra (Opinion of Justice Scalia; 
emphasis in original). 

Accordingly, the Federal Sentencing Guidelines seem to fall within the Blakely rule. A 
defendant convicted of a federal offense is nominally subject to any sentence below the 
statutory maximum; however, the actual sentence which a judge may impose can only be 
ascertained after a series of post-conviction findings of fact. The maximum guideline 
sentence applicable to a defendant increases as the judge finds more facts triggering 
upward adjustments of the defendant’s offense level. In their essentials, therefore, the 
Federal Sentencing Guidelines are indistinguishable from the Washington guidelines 
struck down by the Court.^ Thus, although the Court reserved ruling on the application 
of its opinion to the Guidelines, there seems little question that it does impact the 
Guidelines. 


’ There are, of course, many diflerences in the two systems, but most of those differences would seem to be 
either immaterial or to render the federal guidelines more, not less, objectionable under the Blakely 
analysis. For example: (1) Various observers have pointed out that the Washington guidelines are 
statutory, while the Guidelines are the product of a Sentencing Commission nominally located in the 
Judicial Branch. However, the federal guidelines were authorized by statute and amendments must be 
approved by Congress (at least through the negative sanction of inaction). More importantly, the 
institutional source of the rules seems immaterial to the Court’s Sixth Amendment concern about the role 
of the jury in determining sentencing facts. (2) The federal guidelines are far more detailed than their 
Washington counterparts, but that seems only to make them a greater offender against the Sixth 
Amendment principle enunciated in Blakely. (3) The modified real-offense structure of the Guidelines, in 
particular their reliance on uncharged, or even acquitted, relevant conduct, is different than the Washington 
system, but surely much more offensive to the Blakely rule than the Washington scheme. 
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This basic assessment seems to be bom out by the actions of federal district and appellate 
courts over the last two weeks. As related in illuminating detail in the written testimony 
of Judge Paul Cassell for the morning’s hearing, and as documented on an up-to-the- 
minute basis on Professor Doug Berman’s marvelous website, 

http://sentencing.tvDeDad.com. it appears that every federal district judge who has ruled 
so far has held Blakely applicable to the federal sentencing guidelines, rendering them 
either facially unconstitutional or imconstitutional as heretofore applied. The consensus 
on the applicability of Blakely to federal sentencing was joined last Friday by the Seventh 

Circuit. United States v. Booker, F.3d , No. 03-4225 (7* Cir. July 9, 2004), slip 

op. at 10.'* 

Unfortunately, although there seems to be wide agreement that Blakely applies to the 
federal system, there is no agreement whatever on how to apply it. In the last two weeks, 
federal sentencings all over the cormtry have stopped or been postponed while courts and 
litigants assess the situation.^ As judges begin to rule, they face three basic options: (a) 
find that Blakely does not apply to the federal sentencing guidelines and proceed as 
though nothing has happened; (b) find that the Sentencing Guidelines survive, but that 
each guideline factor which produces an increase in sentencing range above the base 
offense level triggered by conviction of the underlying offense is now an “element” that 
must be pled and proven to a jury or agreed to as part of the plea; or (c) find that the 
Guidelines are facially unconstitutional, in which case judges can sentence anywhere 
within the statutory minimum and minimum sentences of the crime(s) of conviction. 

Consider these options and their practical consequences: 

(a) Blakely does not apply to the Federal Sentencing Guidelines : So far, the only 
federal judge to articulate this position in writing has been Seventh Circuit 
Judge Frank Easterbrook, dissenting from Judge Richard Posner’s opinion 

holding Blakely applicable to the guidelines. United States v. Booker, F.3d 

, No. 03-4225 (7* Cir, July 9, 2004), Of the district court judges who have 

so far issued opinions addressing the Blakely’s impact on the Guidelines, 
none has found that Blakely does not apply. 

(b) Blakely transforms the Guidelines into a part of the federal criminal code : 

The second possibility is that the guidelines remain constitutional as a set of 
sentencing rules, but that the facts necessary to apply the rules must be found 
beyond a reasonable doubt by a jury or be agreed to by the defendant as a 
condition of his or her plea. In effect, all Guidelines rules whose application 
would increase a defendant’s sentencing range® would be treated as 
“elements” of a crime for purposes of indictment, trial, and plea. 


■' As noted in the text below, the panel in Booker was divided, with Judge Frank Easterbrook entering a 
spirited dissent in which he opined that the applicability o( Blakely to the federal guidelines was not a 
foregone conclusion. 

Similar stoppages have occurred in many state courts, but the implications o{ Blakely for state sentencing 
are beyond the scope of this testimony. 

* Probably excluding mles on criminal history, since the Court has previously held that sentence-enhancing 
facts relating to criminal history need not be proven to a jury. 
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If this approach is adopted, it has different effects on two classes of cases: (1) 
those who have already been convicted by trial or plea, and (2) those who 
have not yet been convicted. For those in the first category, treating the 
Guidelines as elements of the offense will, in many cases, produce sentencing 
windfalls. If guidelines enhancements are elements requiring a jury verdict or 
a defendant admission, judges cannot apply guidelines provisions ~ such as 
those involving role in the offense, loss amount in fraud cases, drug amounts 
greater than those triggering mandatory minimums, vulnerable victim 
enhancements, and a host of others - that were not decided by a jury or 
admitted by the defendant himself as part of the plea. During the last week, 
several district court judges have used essentially this approach to reduce the 
sentences of convicted defendants whose cases were awaiting sentencing or 
pending appeal.^ 

For cases in the second category, those where guilt has not yet been 
adjudicated, the problems are far more vexing. If Guidelines adjustments 
were henceforward to be treated as elements of a crime to be proven beyond a 
reasonable doubt at trial, a host of new rules and procedures would have to be 
devised. At this point, no one has fully mapped out all the modifications that 
would be required; however, the list would seem to include at least the 
following: 

• The government would presumably have to include all guidelines 
elements in the indictment. However, this is not certain. Perhaps 
guidelines enhancements sought by the prosecution could be 
enumerated in separate sentencing informations; but if so, such a 
procedure would presumably have to be authorized by statute and 
might not pass constitutional muster. 

• If guidelines elements were required to be stated in indictments, grand 
juries as well as trial juries would have to find guidelines facts, and 
thus grand jurors would have to be instructed on the meanings of an 
array of guidelines terms of art - “loss,” reasonable foreseeability, 
sophisticated means, the differences between “brandishing” and 
“otherwise using” a weapon, etc. 

• Grand juries have hitherto been prevented from considering sentencing 
factors, both because they have been legally irrelevant and because 
many such factors were thought prejudicial to the defendant. Several 
U.S. Attorney’s Offices have begun considering whether it will be 
necessary to bifurcate grand jury indictments and presentations by 
presenting the “substantive” section of the indictment in one session, 
and then, after the grand jury has returned a true bill on the substantive 
offense, presenting the sentencing portion of the indictment with 
supporting evidence. 


’ See, e.g., United States v. Shamblin, Crim, Action No. 2:03-00217 (S.D. W.Va. June 30, 2004) 
(Goodwin, J.). Judge Cassell’s testimony lists several other instances of this phenomenon. 
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• Since guidelines enhancements would be elements for proof at trial, 
the Federal Rules of Criminal Procedure and local discovery rules and 
practices would have to be revised to provide discovery regarding 
those elements. 

• New trial procedures would have to be devised. Either every trial 
would have to be bifurcated into a guilt phase and subsequent 
sentencing phase, or pie-Blakely offense elements and post-Blakely 
sentencing elements would all be tried to the same jury at the same 
time.* There is now no provision in federal statutes or rules for 
bifurcated sentencing proceedings, except in capital cases, and there is 
at least some doubt that such bifurcated trials would even be legal in 
the absence of legislation authorizing them. 

• If a unitary system of trial were adopted, the judge would be required 
to address motions to dismiss particular guidelines elements at the 
close of the government’s case and of all the evidence,’ before sending 
to the jury all guidelines elements that survived the motions to 
dismiss. 

• In either a unitary or bifurcated system, the judge would be obliged to 
instruct the jury on the cornucopia of guidelines terms and concepts, 
and the jury would have to produce detailed special verdicts. 

The prospect of redesigning pleading rules, discovery and motions practice, 
evidentiary presentations, jury instructions, and jury deliberations to 
accommodate the manifold complexities of the Guidelines should give any 
practical lawyer pause. It is doubtful that judges alone could effect the 
transformation. Legislation and Sentencing Commission action would almost 
certainly be required to modify the Sentencing Reform Act, the Guidelines, and 
the Federal Rules of Criminal Procedure to accommodate the new constitutional 
model, a process that would take months or years to accomplish. In the interim, 
uncertainty would be endemic.’® 


^ Alternatively, perhaps only those Guidelines elements thought particularly prejudicial to fair 
determination of guilt on the purely statutory elements would have to be bifurcated, but that option would 
require a long, messy process of deciding which Guidelines facts could be tried in the “guilt” phase and 
which could be relegated to the bifurcated sentencing phase. 

Unlike other conventional “elements” of a crime, “guidelines elements” would presumably be subject to 
dismissal at any point in the proceedings without prejudice to the defendant’s ultimate conviction of the 
core stahitory offense. For example, in a unitary trial system, if the government failed to prove drug 
quantity in its case-in-chief, the drug quantity “element” could (and presumably should) be dismissed 
pursuant to the F.R.Cr. P. at the close of the government’s case without causing dismissal of the entire 
prosecution. By contrast, a failure to prove the “intent to distribute” element of a 2! U.S.C. § 841 
‘possession with intent to distribute” case would require dismissal of the entire prosecution. 

Even when the new system settled in, the sheer complexity of a regime that grafted hundreds of pages of 
guidelines rules onto the trial process would dramatically increase the potential for trial error. One of the 
many perverse results of such a complex system would be the creation of a powerful new disincentive to 
nials, and thus a probable diminution of the already rare phenomenon of jury fact-finding that the Blakely 
majority presumably meant to encourage. 
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A second consequence of treating all Guidelines sentencing enhancements as 
elements would be to markedly alter the plea bargaining environment. This 
reading of Blakely would transform every possible combination of statutory 
elements and guidelines sentencing elements into a separate “crime” for Sixth 
Amendment purposes. This has two consequences for plea bargaining: (a) As a 
procedural matter, each Guidelines factor that generates an increase in sentencing 
range would have to be stipulated to as part of a plea agreement before a 
defendant could be subject to the enhancement, (b) More importantly, 
negotiation between the parties over sentencing facts would no longer be “fact 
bargaining,” but would become charge bargaining. Because charge bargaining is 
the historical province of the executive branch, the government would legally free 
to negotiate every sentencing-enhancing fact, effectively dictating whatever 
sentence the government thought best within the broad limits set by the 
interaction of the evidence and the Guidelines. The government would no longer 
have any obligation to inform the court of all the relevant sentencing facts and the 
only power the court would have over the negotiated outcome would be the 
extraordinary (and extraordinarily rarely used) remedy of rejecting the plea 
altogether." 

A plea bargaining system that operated in this way might benefit some defendants 
with particularly able counsel practicing in districts with particularly malleable 
prosecutors. On the other hand, making sentencing factor bargaining legitimate 
would dramatically increase the leverage of prosecutors over individual 
defendants and the sentencing process as a whole, leading to worse results for 
some individual defendants and a general systemic tilt in favor of prosecutorial 
power. 

In any case, any benefit to defendants would inevitably be uneven, varying widely 
from district to district and case to case. To the extent that the Guidelines have 
made any gains in reducing unjustifiable disparity, a system in which all 
sentencing factors can be freely negotiated would surely destroy those gains. 
(Prevention of this outcome was, after all, the point of the Guidelines’ “relevant 
conduct” rules, see U.S.S.G. §1B1.3.) It might be suggested that the Justice 
Department’s own internal policies regarding charging and accepting pleas to 
only the most serious readily provable offense would protect against disparity; 
however, the experience of the last decade, during which variants of the same 
policy have always been in place, strongly suggests that local U.S. Attorney’s 
Offices cannot be meaningfully restrained by Main Justice from adopting locally 


And even this remedy would be of little practical use. If the judge rejected a plea because she felt it was 
unduly punitive, she could not prevent the government from presenting its case to a jury. If a judge were to 
reject a plea on the ground that it did not adequately reflect the lull extent of the defendant’s culpability 
under Guidelines rules, the judge could not force the government to “charge" the defendant with additional 
Guidelines sentencing elements. The most the court could do is force the case to trial on whatever 
combination of statutory and guidelines elements the government was willing to charge - a weak and self- 
defeating remedy because the two possible outcomes of a trial on such charges are a guilty verdict on the 
charges the judge thought inadequate in the first instance or a not guilty verdict on some or all of the 
charges, which would produce even less punishment. 
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convenient plea bargaining practices.’^ Once previously illegitimate “fact 
bargaining” becomes legally permissible charge bargaining, no amount of 
haranguing from Washington will prevent progressively increasing local 
divergence from national norms. 

Ironically, if Blakely were ultimately determined to require (or at least permit) the 
Guidelines to be transformed into a set of “elements” to be proven to a jury or 
negotiated by the parties, the effect would be to markedly reduce judicial control 
over the entire federal sentencing process. Not only would district court judges be 
stripped of the power to determine sentencing facts and apply the Guidelines to 
their findings, but appellate courts would be stripped of any power of review. 
Neither jury findings of fact nor the terms of a negotiated plea are subject to 
appellate review in any but the rarest instances. Thus, the interpretation of 
Blakely discussed here would have the perverse effect of exacerbating one of the 
central judicial complaints about the current federal sentencing system - the 
increase of prosecutorial control over sentencing outcomes at the expense of the 
judiciary. 

(c) Blakely renders the Federal Sentencing Guidelines facially unconstitutional : 
The third reading of Blakely open to judges is that it renders the Federal 
Sentencing Guidelines in their present form facially unconstitutional, at least 
within the current framework of procedural rules governing criminal trials, 
sentencings, and appeals. Several district court judges have issued rulings to 
this effect, including an elegant and persuasive opinion by Judge Paul Cassell 
who is appearing before you today. I think Judge Cassell is right and that 
the Supreme Court is likely to agree. 

Blakely appears to require this result. Blakely finds it unconstitutional for the 
maximum sentence to which a defendant is exposed based purely on the facts 
found by a jury or admitted in a plea agreement to be increased based on post- 
conviction judicial findings of fact.''* The linchpin of the entire federal 


A number of studies have found evidence of significant local variation in plea negotiation and other 
sentencing practices among different districts and circuits. See, e.g., Frank O. Bowman, III, Quiet 
Rebellion II: An Empirical Analysis of Declining Federal Drug Sentences Including Data from the District 
Level, 87 IOWA L. Rev. 477, 531-34, 560 (2002) (noting inter-district and inter-circuit disparities in average 
drug sentences and discussing the “stubborn localism of judicial and prosecutorial behavior”). 

United States v. Ctoxford, No. 2:02-CR-00302PGC (D. Utah June 29, 2004) (Cassell, J.); United States 
v. Medas, 2004 U.S. Dist, LEXIS 12135 (E.D. N.Y. July 1, 2004 ) (adopting the reasoning and conclusions 
of Judge Cassell in Ctoxford), 

It is not only judicial fact-finding that offends the Sixth Amendment under Blakely, though that alone is 
surely enough. Recall that under the Washington sentencing scheme, a judge who found the presence of a 
gun was not legally obliged to sentence the defendant in the aggravated range, but had to make the 
additional determination that the fact found merited an increase. Justice Scalia found that element of 
judicial choice present in the Washington statute did not save it from constitutional oblivion. A post- 
conviction judicial finding of fact that enabled the judge to exercise his judgment to impose a higher 
sentence was, in Justice Scalia’s view, constimtionally impermissible. The fact that an increased offense 
level is an automatic consequence of most factual determinations under the federal guidelines certainly 
seems to make them more objectionable, rather than less. 
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sentencing guidelines system is precisely such post-conviction judicial 
findings. The Guidelines model has three basic components: (1) post- 
conviction findings of fact by district court judges; (2) application of 
Guidelines rules to those findings by district court judges; and (3) appellate 
review of the actions of the district court. Both the Guidelines themselves and 
important components of statutes enabling and governing the Guidelines were 
written to effectuate this model. Although it is intellectually possible to 
isolate the Guidelines rules from the web of trial court decisions and appellate 
review procedures within which the rules were designed to operate, doing so 
does such violence to the language, legislative history, and fundamental 
conception of the Guidelines structure that one could save them only by 
transforming them by judicial fiat into something that neither the Sentencing 
Commission nor Congress ever contemplated that they would become.'^ It is 
certainly true that when construing statutes facing constitutional objections 
that courts will attempt to save so much of the statute as can be saved 
consistent with the constitution. On the other hand, if the reading of a statute 
required to render it constitutional transforms the statute into something 
entirely at odds with its original design and conception, courts may properly 
strike down the statute in its entirety. 

Not only does the reasoning and language of Blakely seem to require 
invalidation of the Guidelines, but the real world effects of the alternative 
Guidelines-as-elements interpretation outlined in the previous section will 
give thoughtful judges reason to shy away from it. Not only would such a 
system be remarkably ungainly, but far more importantly, it would, as noted, 
exacerbate those features of the current system that federal judges find most 
galling. If the only options facing the Court were (a) preserving a simulacrum 
of the Guidelines system that would make the features judges now find most 
objectionable even worse, or (b) striking the system down in its entirety and 
starting anew, it is hard to imagine that a majority of the justices would not 
strike down the system given a plausible constitutional argument for doing so. 

Thus, while the Supreme Court could adopt a saving interpretation of the 
Guidelines which transformed them into elements of a new set of guidelines 
crimes, the Court could, without any violence to ordinary principles of 
constitutional adjudication, just as easily find the whole structure invalid. 

If the Court finds the Guidelines as a whole unconstitutional, a different form 
of uncertainty would result. Presumably, district judges would then be free to 


Time and space preclude a detailed exegesis of this point, but consider as but two examples the relevant 
conduct rules, U.S.S.G. §1B1.3, and the provisions of the Sentencing Reform Act (both in its original form 
and as amended by the recent PROTECT Act) providing for appellate review. The relevant conduct rules 
plainly contemplate sentences based on judicial determinations of facts not found by jury beyond a 
reasonable doubt. Similarly, provisions of the Sentencing Reform Act governing appellate review of 
guidelines determinations are effectively nullified by a guidelines-as-elements-of-the-offense application of 
Blakely became if all upward guidelines adjustments must be determined either by jury verdict or by 
stipulation, there is virtually nothing left to review. 
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sentence defendants anywhere within the statutory minimum and maximum 
sentences applicable to the offense(s) of conviction. Some judges might view 
the Sentencing Guidelines as being advisory and might continue to make 
factual findings called for by the Guidelines in order to aid them in using the 
Guidelines to guide their sentencing discretion. Other judges might conclude 
that the Guidelines, being unconstitutional, were of no further use to the 
judiciary. 

Some have characterized this eventuality as a return to the legal regime that 
predated the enactment of the Sentencing Reform Act of 1984. However, it 
would differ in at least one critical respect. Prior to the SRA and the 
Guidelines, federal parole authorities exercised substantial authority over 
actual release dates of convicted prisoners. Their parole guidelines and 
discretionary judgments often had the salutary effect of evening out inter- 
judge sentencing disparities and reducing unreasonably high judicial sentences 
to more reasonable levels. This backstop on judicial sentencing authority 
would no longer be in place if the Guidelines were simply cast aside. 

II. Should Congress Take Action in the Short Term? 

Although, as discussed below, I have advanced a proposal for a legislative response to 
Blakely, there exists a real and substantial question about whether Congress should take 
any action in the near term. 

1. The argument for legislating 

The argument for taking some immediate action is straightforward. The Supreme Court 
has issued a decision that almost certainly renders the Federal Sentencing Guidelines 
unconstitutional, at least as now written and applied. However, the Court neither 
addressed the federal system in particular, nor gave any general guidance about how its 
opinion should be applied in the courts. Consequently, the federal criminal justice 
system is in a state of turmoil from which it is unlikely to emerge even after the Supreme 
Court adjudicates the applicability of Blakely to the Guidelines. Consequently, it would 
be desirable for Congress to pass legislation that would restore order to the federal 
sentencing process, at least while more permanent and fundamental reforms are 
considered. 


The arguments against taking prompt legislative action sound five basic themes, which I 
have labeled (a bit facetiously) as follows; 

a. “Wait for the Supreme Court. " 

The first instinct of most of us before seeking legislation in response to Blakely is 
to look to the Supreme Court for additional guidance on two critical points: Are 


9 



96 


the Sentencing Guidelines constitutional under Blakely! If not, how can we fix 
the system to make it constitutional? The difficulty is that the Court will not tell 
us the answer to the first question for months, perhaps many months, even though 
the answer seems reasonably clear. The bigger difficulty is that if the Court does 
the expected and declares the Guidelines unconstitutional facially or as applied, 
the Court will probably not tell us very much about how to fix the problem. In 
which case, we will be in very much the same fix we are now. 

b. "Don 't worry. We 've got everything under control. " 

At least some folks have been heard to suggest that Blakely just isn’t that big a 
practical problem. That the Department of Justice and the courts will, in short 
order, work out procedures that bring the existing sentencing regime into 
conformity with Blakely and everything will soon be just fine. While I yield to no 
one in my respect for the problem-solving capabilities of the Justice Department 
and the federal bench and bar, this diagnosis seems unduly sanguine. Judge 
Cassell and others are surely right that the federal system is not in “chaos,” at 
least if chaos means either utter paralysis or the absence of any thoughtful 
problem-solving, but even a cursory reading of Judge Cassell’s testimony or 
Professor Berman’s website shows a justice system in profoimd disarray. Any 
system in which judges are routinely issuing two, or even three,'* alternative 
sentences in a single case has big troubles. And the issues so far encountered 
have been mostly confined to dealing with cases where defendants have already 
been found guilty. The really tough problems will start to unfold as the system 
tries to make Blakely and the Guidelines co-exist in grand jury, discovery, trial, 
and appellate practice. 

Whatever the official organs may say, the front line actors I have talked to 
recognize that no one has any clear idea how to proceed, and that even intelligent 
efforts to craft constitutionally acceptable procedures are quite likely to prove 
either constitutionally unacceptable or practically unworkable in the end. 

c. "Let 100 flowers bloom. ” 

The third school of thought is more realistic in that it does not pretend that 
achieving post-Blakely stability will necessarily be easy or quick. Rather, folks in 
this school tend to think the current sentencing system is badly flawed and that 
permitting a period of legal uncertainty would allow the collective talents of 
judges and lawyers to fashion new ad hoc sentencing models that would advance 
the general project of sentencing reform. The idea here is that sentencing 
policymakers would profit from studying the solutions arrived at in the field as 
they strive to apply Blakely and replace the current Guidelines model with 
something better. 


; Judge Cassell’s description of the policy adopted by Chief Judge Walter S. Smith, Jr. of the Western 
ct of Texas. Testimony of the Hon. Paul G. Cassell, p. 14. 
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I confess to some sympathy with this approach, I agree that the current federal 
sentencing system needs significant reform. As an academic, I think it would be 
intellectually interesting to see what judges, prosecutors, and defense counsel 
would do given the chance. I don’t doubt that policymakers and their advisors 
would surely find valuable the many interesting solutions to the variety of 
problems created by Blakely that would doubtless emerge. The difficulty is that 
those solutions would inevitably vary from judge to judge, district to district, 
circuit to circuit, and week to week. Only some of the solutions would ultimately 
survive constitutional challenge and all the cases applying the ones that didn’t 
would have to be re-sentenced. Therefore, as a practical lawyer, I recoil from 
consciously turning the federal criminal system into a social science experiment. 

d. "Don 't make a bad situation worse. ” 

Some are concerned that legislating hastily risks creating even more problems 
than letting the system try to figure things out on an ad hoc basis. I agree entirely. 
Even imcertainty would be better than legislating a solution that would make the 
current situation worse. As I will discuss below, I believe that several of the 
proposed legislative solutions, notably the “Kansas plan” endorsed by the Federal 
Defenders, have that effect. However, at least two of the proposed legislative 
alternatives - making the guidelines advisory for a set period, and the proposal 
outlined below to raise the top of guideline ranges to the statutory maximum. 

e. "Don 't waste the moment. ” 

A good deal of the opposition to any early legislation stems from a widespread 
feeling that the current sentencing system is badly flawed, but astoundingly 
resistant to change, and that the Blakely opinion represents a long-sought 
opportunity to fundamentally restructure the system. Those who seek such reform 
worry that any “temporary” legislative solution to the Blakely problem would, if 
constitutionally sound, tend to become permanent, thus delaying much-needed 
reform for years. I share this desire for reform, and the worry that the legislation I 
have suggested below will at least delay it. However, two considerations give me 
some assurance that in advancing this proposal I am not doing a disservice. First, 

I think the just and equitable operation of the federal criminal justice system 
requires stability and predictability, which it will not attain for at least several 
years without some legislative action. Second, I think those worried that an 
opportunity may be lost overestimate the transience of the political moment. I 
venture to predict that Blakely is the beginning of the end of the guidelines in their 
current form and that, if Congress, the Sentencing Commission, the Justice 
Department, and others do not move reasonably expeditiously in a cooperative 
and professional way to make necessary changes, subsequent judicial decisions 
will force change upon us. My objective is to help, in a small way, to create an 
orderly process for desirable change. 
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Therefore, taking everything into consideration and being acutely conscious that I 
may be dead wrong, I conclude that some legislative action is probably desirable. 
Absent congressional action, in the near term, the federal courts will continue in 
turmoil as judges try to negotiate the labyrinth created by Blakely. In the longer term, 
absent congressional action, either the Guidelines will be transformed byJudicial 
decisions into an unwieldy annex to the criminal code, augmenting the power of 
prosecutors and decreasing the authority of judges, or more likely the whole structure 
will be invalidated as imconstitutional and the process of creating a federal sentencing 
system would have to begin anew. Such a process carries great risks for all those 
interested in federal sentencing. For Congress and the Sentencing Commission, 
seventeen years of work would be nullified. For prosecutors, the Guidelines have 
been a boon; acceding by inaction to the collapse of the current structure with no 
guarantee of what might replace it would present, at the least, a tremendous gamble. 
Even those who have no investment in the Guidelines and every interest in radical 
reform should be very concerned that any replacement could be even more punitive 
and more restrictive of judicial discretion than the Guidelines themselves. 

III. What Legislative Options Does Congress Have? 

If Congress wishes to act in the near term, it should only seriously consider legislation 
that meets four basic criteria: 

• First, it has to be simple. Simple to write into statute, simple to understand. 

• Second, it has to have easily predictable consequences for the sentencing system. 
If we can’t really predict exactly how something will work in practice, we should 
not rush to enact it into law. 

• Third, it has to solve, or at least greatly ameliorate, the short-term litigation crisis. 

• Fourth, and closely related to the third point, it has to be easy to implement. Most 
importantly, implementing it cannot require immediate massive rethinking of 
interlocking sets of sentencing, trial, evidence, and appellate rules. 

If we can’t come up with an interim solution that meets all these criteria pretty well, we're 
probably better off doing nothing. 

Thus far, three basic legislative options have been suggested: 

A. Make the Guidelines advisory for a time certain 

This option will be ably discussed by Ron Weich. I will not expand upon it here 
other than to say that it seems to meet all four criteria listed above. It is simple. It’s 
effect on the sentencing system (if not on individual cases) is easily predictable. It 
would solve the short-term litigation crisis by removing the taint of uncertainty that 
now attends every sentencing proceeding. Finally, and critically, it would be easy to 
implement. Because guidelines enhancements would no longer have a necessary 
effect on a defendant’s sentence, Blakely would not be implicated and there would be 
no need to redesign the entire plea, trial, and sentencing process to ram the round peg 
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of the Guidelines into the square hole of Blakely. The objections to this proposal will 
doubtless be articulated by others. For myself, I think there is a great deal to be said 
for a period of advisory guidelines. Indeed, if politically possible, it seems to me a 
desirable and perhaps the best interim solution. 

B. Raise the ton of Guideline ranees to statutory maxima 

Assuming that one is unwilling to confer increased sentencing discretion on judges, 
even for a short and experimental period, I believe that the Guidelines structure can 
be preserved essentially unchanged with a simple modification - amend the 
sentencins ranees on the Chapter 5 Sentencine Table to increase the toy of each 
euideline ranee to the statutory maximum of the offensefs) of conviction. 

As written, Blakely necessarily affects only cases in which post-conviction judicial 
findings of fact mandate or authorize an increase in the maximum of the otherwise 
applicable sentencing range. To the extent that Blakely itself may be ambiguous on 
the point, the Supreme Court expressly held in McMillan v. Pennsylvania, All U.S. 
79, 89-90 (1986), and reaffirmed in Harris v. United States, 536 U.S. 545, 122 S.Ct. 
2406 (June 24, 2002), that a post-conviction judicial finding of fact could raise the 
minimum sentence, so long as that minimum was itself within the legislatively 
authorized statutory maximum. It bears emphasis that Harris was decided only two 
years ago, and was decided after Apprendi and on the very same day as Ring v. 
Arizona, 536 U.S. 584 (June 24, 2002), the case whose reading of Apprendi Justice 
Scalia found so important in his Blakely opinion. Thus, the change I suggest would 
render the federal sentencing guidelines entirely constitutional under Blakely and 
Harris. 

This proposal could not be effected without an amendment of the Sentencing Reform 
Act because it would fall afoul of the so-called “25% rule,” 28 U.S.C. § 994(b)(2), 
which mandates that the top of any guideline range be no more than six months or 
25% greater than its bottom. The ranges produced by this proposal would ordinarily 
violate that provision. 

I have attached to this testimony as an appendix an annotated version of statutory 
language that would effectuate this proposal. Detailed discussion of the proposal is 
contained in the annotations. In addition to raising the top of the guideline range, this 
proposal contains the following major features: 

1. The proposed bill would direct the Sentencing Commission to enact a 
policy statement providing non-binding guidance to district courts that 
would read roughly as follows: 

(A) the typical case is a combination of offense and offender 
characteristics adequately represented by a sentencing range the maximum 
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of which should not exceed the minimum by the greater of 25 percent or 6 
months; 

(B) a sentence that exceeds the minimum of the guideline range by 
the greater of 25 percent or 6 months should be based on one or more 
factors that— 

(I) are legally permissible; 

(II) advance the statutory purposes of sentencing as set 
forth in 18 U.S.C. § 3553(a)(2); and 

(III) result in a reasonable sentence. 


2. The bill would make any sentence above the guideline minimum 
appealable on an abuse of discretion standard. The fact that a judge 
imposed a sentence higher than that suggested by the policy statement for a 
typical case would be a factor in the determination of whether the judge 
had abused his or her discretion. 

3. The bill would sunset after approximately 18 months. 

The practical effect of such a bill would be to preserve current federal practice almost 
unchanged. Guidelines factors would not be elements. They could still constitutionally 
be determined by post-conviction judicial findings of fact. No modifications of pleading 
or trial practice would be required. The only theoretical difference would be that judges 
could sentence defendants above the top of the current guideline ranges without the 
formality of an upward departure. However, for the reasons discussed in more detail in 
the attached annotated version of the proposed bill, the likelihood that judges would use 
their newly granted discretion to increase the sentences of very many defendants above 
now-prevailing levels seems, at best, remote. 

C. The “Kansas Plan” 

The Federal Public Defenders and several other groups have expressed interest in 
attempting to amend federal law to convert Guideline factors into offense elements that 
must be pled and proven at trial, or admitted in a plea agreement. This suggestion is 
modeled on the approach taken by the State of Kansas when its court found state 
guidelines unconstitutional under Apprendi v. New Jersey. The same approach has 
sometimes been referred to as “Blakely-izing” the Guidelines. 

The most important thing to realize about any effort to “Blakely-ize” the Guidelines is 
that the Guidelines as now written cannot, as a practical matter, be administered through 
the vehicle of jury trials and detailed plea agreements. If commanded by statute to treat 
guidelines factors as elements, judges wilt work together with lawyers in their districts 
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and will cobble together various arrangements and accommodations in an effort to make 
the system work. And in due course, sentencings will proceed again. But the effort to 
make the system work will inevitably require that some sections of the guidelines be 
ignored or tortured into unrecognizable shapes. Rules will have to be amended, some 
probably by Congress. Procedures will have to be altered. Some of the resulting 
arrangements may be better than the Guidelines system we have, some may be worse. 

But such arrangements will differ markedly from district to district and they will bear 
only a cousinly resemblance to the Guidelines system now in place. 

Perhaps the best way to summarize my views regarding the Kansas plan as interim 
legislation is that it fails every one of the conditions set out above for desirable near-term 
legislation. 

• It is not simple. Although the defenders have put forward simple-seeming 
legislative language amending the SRA to implement the scheme, passing those 
few lines would in short order require revisiting a plethora of other statutes and 
court rules. 

• It is not easy to predict the consequences for the sentencing system or even how it 
would work in practice. 

• It would not solve the short-term litigation crisis, but would surely make it worse. 

• Finally, it would not be easy to implement and would indeed require immediate 
massive rethinking of interlocking sets of sentencing, trial, evidence, and 
appellate rules. 

IV. Conclusion 

For reasons I hope to explain in more detail in my oral testimony, I do not see the 
problem created by the Blakely decision as a short-term glitch for a smooth-running 
federal criminal sentencing system. Rather, in my view at least, Blakely was decided 
because the federal sentencing system suffers from serious, long-term, structural 
problems. The question is not whether reform is needed, but how reform is to be 
accomplished. My preference is to enable the justice system to work smoothly while 
reform is crafted. It is to that end that I have offered my proposal and these remarks. 
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Appendix 

[Annotated version of proposed legislation, with comments interlineated 
in boldface type. F. Bowman] 

A BILL 

To amend title 18 and title 28, United States Code, with regard to sentencing and for 
other purposes. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, 

SECTION 1. AMENDMENTS TO TITLES 18 AND 28, UNITED STATES CODE. 

(a) AMENDMENT TO SECTION 3551.-Section 3551 of title 18, United States 
Code, is amended by— 

(1) redesignating subsection (a) as subsection (a)(1); and 

(2) inserting after subsection (a)(1), as redesignated by this amendment, 
the following: 

"(2) Upon a finding of guilt— 

(A) the statutory maximum sentence that may be imposed upon a 
defendant is (i) the maximum penalty provided by the statute defining the 
offense of conviction, including any applicable statutory enhancement; or 
(ii) if the statute defining the offense of conviction does not set forth a 
maximum statutory penalty, the maximum penalty authorized by this 
chapter for the grade of the offense; 

(B) in a case involving multiple counts of conviction, the statutory 
maximum sentence that may be imposed upon a defendant is the sum of 
the maximum penalties provided by (i) the statute or statutes defining the 
offenses of conviction, or (ii) if one or more of the statutes defining an 
offense of conviction does not set forth a maximum statutory penalty, the 
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maximum penalty authorized by this chapter for the grade of the offense; 
and 

(C) the minimum sentence that may be imposed upon a defendant, 
if any, is the minimum sentence provided by the statute defining an 
offense of conviction, except as otherwise provided in this chapter." 

[The original version of this provision was suggested by the 
U.S. Sentencing Commission. The basic idea behind it is that Blakely 
places great emphasis on the concept of "statutory maximum 
sentence," but the Sentencing Reform Act can be read to imply by its 
silence on the point that guidelines maxima have become the new de 
facto statutory maxima. This amendment would express in no 
uncertain terms that the statutory maximum sentence under federal 
law is the maximum sentence provided by statute . It might be 
suggested that such a provision would be unnecessary under the 
amended version of the guidelines because the guidelines maxima will 
be equal to the statutory maxima. However, what we want to stave off 
is a judicial finding that the new, much softer, 25% suggested ceiling 
is some form of "statutory maximum." With the addition of this 
provision, the Court would have to hold that the phrase "statutory 
maximum sentence" does not mean what Congress has expressly said 
it means. Indeed, if Congress enacts nothing else in the near term, it 
might consider enactina this provision. The mere presence of this 
language in federal statutory law would make it more difficult for a 
Court applying Blakely to find even the existing guidelines 
unconstitutional. 

I have revised the original Commission language to include the 
phrase "statutory maximum sentence," and thus to make the effect of 
the amendment crystal clear. 

I have also included language designed to deal with the 
problem of multiple count convictions. Commission drafters did not 
think the multiple count provision was necessary because of the 
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existence of case law on consecutive sentences. I do not think it 
absolutely critical, Just clarifying.] 

(b) AMENDMENT TO SECTION 3553.-Section 3553 of title 18, United States 
Code, is amended - 

(1) in subsection (a), by striking "The court shall " and inserting 
"Consistent with any applicable statutory maximum or statutory minimum 
sentence authorized under section 3551 of this subchapter, the court shall". 

(2) in subsection (b)(1), by striking "an aggravating or" and inserting "a"; 

(3) in subsection (b)(2)(A), by striking clause (i) and by redesignating 
clauses (ii) and (iii) as clauses (i) and (ii), respectively; and 

(4) in subsection(c), by striking "if the sentence—" and all that follows 
through "is not of the kind," and inserting " if the sentence is not of the kind,". 

(c) AMENDMENT TO SECTION 3742.- Section 3742 of title 18, United 
States Code is amended - 

(1) by striking subsection (a)(3) and substituting a new subsection (a)(3) 
as follows: 

“(3) is greater than the sentence specified as the minimum of the 
applicable guideline range to the extent that the sentence includes a greater 
fine or term of imprisonment, probation, or supervised release than the 
minimum established by the applicable guideline range, or includes a 
more limiting condition of probation or supervised release under section 
3563(b)(6) than the minimum established in the guideline range.” 

(2) in subsection (e), by redesignating subsection (e)(4) as subsection 
(e)(5) and inserting a new subsection (e)(4), as follows: 

“(4) if within the applicable guideline range, adequately reflects the 
statutory purposes of sentencing as set forth in 18 U.S.C. § 3553(a)(2), is 
otherwise consistent with the guidelines and policy statements set forth in 
the applicable Guidelines Manual , and is a reasonable sentence.” 

(3) in the paragraph following current section (e)(4), redesignated herein 
as (e)(5), by adding at the end the following — “With respect to determinations 
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under subsection (4), the court of appeals shall review the district court’s 
imposition of a sentence within the applicable guideline range on an abuse of 
discretion standard.” 

(4) in subsection (f)(2), following “and is plainly unreasonable,” by 

inserting "or a sentence imposed within the applicable guideline 
range constituted an abuse of the district court’s discretion,". 

[The foregoing amendments to 18 USC 3742 create a right of appeal on an 
abuse of discretion standard for sentences between the guidelines minimum and the 
guideline/statutory maximum. There are three categories of concern about such a 
right of appeal. 

FIRST, will any constraint on judicial discretion within the new guideline 
range violate Blakely? I believe that if one were to specify, by statute, a numerical 
or percentage range (such as six months or 25% above the minimum) that triggered 
a right of appeal which was not available below that threshold, such a provision 
would run considerable risk of violating Blakely. In effect, the existence of such a 
numerical trigger of appellate review would create a presumptive sentencing range 
immune to appellate scrutiny not dissimilar from current guideline ranges. I have 
consulted widely on this point with academics, practitioners, and others. Some feel 
that a numerical appellate trigger of abuse of discretion review would not 
necessarily violate Blakely, but the majority seem to feel that such a trigger is a 
feature to be avoided, if possible. 

The language suggested here creates no statutorily-endorsed range free from 
appellate inspection. Instead, it grants district courts discretion to sentence 
anywhere within the newly expanded range, while granting a right of appeal of any 
sentence within that range. 

SECOND, will an abuse of discretion standard of review be sufficient to 
ensure (a) that district courts will not beein routinely sentencing above the current 
guidelines ranges, and (b) that defendants who are sentenced substantially above the 
current guideline ranges have some meaningful appellate recourse? I think the 
answer to both parts of the question is yes. 
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Evidence of judicial behavior over the last decade demonstrates that judges 
almost never sentence higher than the existing guideline ranges. In 2002, the 
upward departure rate was 0.8%. US Sentencing Commission, 2002 Sourcebook of 
Federal Sentencing Statistics, tbl. 27 (2004). And even among defendants sentenced 
within existing guideline ranges, 60% were sentenced at the bottom of the existing 
guideline range and an additional 15% were sentenced in the lower half of the 
range. US Sentencing Commission, 2002 Sourcebook of Federal Sentencing 
Statistics, tbl. 29 (2004). Only 10% of those sentenced within the existing guideline 
range (or roughly 6% of all defendants) were sentenced at the top of existing ranges, 
thus suggesting at least the possibility that, unconstrained by the guidelines, the 
judge might have gone still higher. Id. 

It is certainly possible that some judges in some classes of cases may be 
disposed to impose longer sentences than they did before. However, the discretion 
to do so accorded the district court under the proposed law is not without limits. 

The Guideline policy statements recommended to the Commission in Section 2 
below will, if adopted (and they surely would be), express the view of both Congress 
and the Commission that sentences within the 6-month or 25% range will ordinarily 
be about right Because that view will be a part of the Guidelines, a judge's decision 
to sentence above the suggested range will become one of the factors to be taken into 
account by a court of appeals reviewing the district court's exercise of its discretion 
under newly-amended Section 2742(e)(4) above. That is, under the new law, an 
appellate court determining if a district court abused its discretion will be required 
to consider whether a sentence within the newly expanded guideline range 
"adequately reflects the statutory purposes of sentencing as set forth in 18 U.S.C. § 
3553(a)(2), is otherwise consistent with the guideiines and policy statements set forth 
in the applicable Guidelines Manual , and is a reasonabie sentence." In short, if a 
judge imposes a sentence more than 25% above the minimum, that would be one 
factor suggesting an unreasonable exercise of sentencing discretion. 

In my opinion, the strong signal regarding congressional intent embodied in 
the proposed legislation and resulting policy statement will have a significant 
limiting effect on judicial disposition to sentence higher than the 25% range. 
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THIRD, will a right of appeal of all sentences above the guidelines minimum 
generate a flood of frivolous litigation? I think the answer is no, for several reasons: 
(a) Under current practice, roughly 35% of all cases are sentenced below the 
guideline minimum as a result of downward departures. US Sentencing 
Commission, 2002 Sourcebook of Federal Sentencing Statistics, tbi. 27 (2004). As 
noted above, of those cases sentenced within the existing guideline range, roughly 
60% are sentenced at the guideline minimum. US Sentencing Commission, 2002 
Sourcebook of Federal Sentencing Statistics, tbl. 29 (2004). This means that roughly 
75% of all cases are now sentenced at or below the guideline minimum. Thus, 
assuming that current trends continue, at most 25% of current defendants would 
even be theoretically eligible to appeal under the new law. (b) Once the new right 
of appeal went into effect, it would create an incentive for prosecutors to agree to 
sentences at the low end of the range and for judges to seutence at the low end to 
avoid appeals. I strongly suspect that the effect of this legislation would be to reduce 
still further the percentage of cases sentenced above the minimum of the guideline 
range, (c) 96“/o of all cases are now resolved by plea. An increasingly common 
feature of such plea agreements is appeal waivers. 1 have no reason to doubt that 
U.S. Attorney's Offices will amend their plea waiver language to embrace the new 
right of appeal. DOJ might attempt to require waiver of any appeal for any 
sentence in the newly expanded range. However, given the extreme risks that would 
pose for defendants (who could be sentenced to astronomically high sentences with 
no recourse) and given the amendment to the guideline policy statements creating a 
"typical case" zone of 25% or 6 months, the more likely approach will be to require 
defendants to waive an appeal for any sentence within that zone, (d) In any case, 
challenges to a district court's sentencing discretion within the newly expanded 
range will very rarely be successful and only if the sentence is markedly higher than 
the now-existing ranges. In those cases where challenges are raised to sentences 
within the newly expanded range, appellate courts will deal with them summarily in 
the overwhelming majority of cases and give serious attention only to the outliers ~ 
which is, after all, exactly what we want them to do. 
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(d) AMENDMENTS TO TITLE 28, UNITED STATES CODE.-Section 994 is 
amended- (1) by striking subsection (b)(2) and by redesignating subsection (b)(1) as 
subsection (b); and 

(2) in subsection (w)(3), after “these documents,” by inserting “including 
an analysis of district courts' sentences in criminal cases within a guideline range,”. 

SEC. 2. DIRECTIVE TO THE UNITED STATES SENTENCING COMMISSION. 

(a) IN GENERAL.— The United States Sentencing Commission shall— 

(1) amend the Federal sentencing guidelines to provide that the sentencing 
ranges established in Chapter Five, Part A consist of— 

(A) the minimum sentence provided for each category of offense 
and offender characteristics set forth in the United States Sentencing 
Commission, Guidelines Manual , effective November 5, 2003; and 

(B) a maximum sentence equal to the maximum term of 
imprisonment authorized by the statutory offense of conviction, or in a 
case involving multiple counts of conviction, the sum of the maximum 
terms of imprisonment authorized by the statutory offenses of conviction. 

(2) consider promulgating a policy statement providing guidance to the 
court regarding imposition of a particular sentence within the guideline sentencing 
range providing that: 

(A) the typical case is a combination of offense and offender 
characteristics adequately represented by a sentencing range the maximum 
of which should not exceed the minimum by the greater of 25 percent or 6 
months; 

(B) a sentence that exceeds the minimum of the guideline range by 
the greater of 25 percent or 6 months should be based on one or more 
factors that— 

(I) are legally permissible; 

(II) advance the statutory purposes of sentencing as set 
forth in IS U.S.C. § 3553(a)(2); and 

(III) result in a reasonable sentence. 
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(b) EMERGENCY AMENDMENT AUTHORITY .-The United States 
Sentencing Commission shall promulgate amendments pursuant to subsection (a) not 
later than the effective date of this Act in accordance with the procedure set forth in 
section 21(a) of the Sentencing Act of 1987 (Public Law 100-182), as though the 
authority under that Act had not expired. 

(c) RECOMMENDATIONS. The United States Sentencing Commission shall, 
as soon as reasonably possible, make recommendations to the Congress regarding 
additional amendments to the relevant titles of the United States Code necessitated by 
enactment of this Act. In accordance with 28 U.S.C. § 994(o), the United States 
Sentencing Commission shall also study, review and analyze whether any guideline 
amendments or statutory changes are necessary or desirable in light of Blakely v. 

Washington, U.S. , Supreme Court Docket No. 02-1632 (June 24, 2004), or any 

subsequent related Supreme Court decision and report its recommendations as soon as 
reasonably possible to Congress. It is the sense of Congress that the United States 
Sentencing Commission would be materially aided in carrying out the recommendations 
of this subsection by convening an ad hoc advisory group consisting of individuals and 
representatives of institutions and professional groups concerned with and knowledgeable 
about federal sentencing to work with the Commission in formulating appropriate 
recommendations. 

[The first two sentences in this section are drawn from Sentencing 
Commission language and language suggested by congressional staff. I think there 
are two phases here. First, the Commission is going to have a prompt 14-day 
turnaround for the immediate guideiine language; nonetheless, there may be 
statutory wrinkles that we haven't thought of. The Commission's first job should be 
to study that point and see if there are any other conforming statutory changes that 
need to be made to make this Act consistent with other statutes. Second, after that 
Job is done, the Commission should turn its attention to the bigger issues posed by 
Blakely and get hopping on a broad-based study of the implications of Blakely and 
related cases. Finally, I am not sure that a suggestion to form an advisory group is 
necessary. I suspect the Commission would do it anyway; still, such a suggestion 
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might serve to ensure that the Commission's study and deliberations are not kept in- 
house, but reach out to a wide circle of interested persons and institutions.] 

SEC. 3. EFFECTIVE DATE.-This Act shall take effect 14 days after the date of the 
enactment of this Act and shall apply to all federal sentencings occurring on or after its 
effective date. 

[The original Sentencing Commission draft proposed an effective date of 90 days 
post-enactment. This seems too long. A primary reason for legislating now is to 
provide immediate relief and certainty to a system in chaos. Waiting 90 days to 
some extent vitiates the point of the bill. A 14-day period would be too short if the 
Commission were being asked to do anything very complicated in the interim, but 
all they are directed to do before the effective date is (a) knock the tops off the 
guideline ranges, and (b) promulgate a policy statement whose text is set forth in the 
Act, and which in any case the Commission itself drafted. The text of the guideline 
amendments necessary to accomplish (a) will take a little thought, but since the 
Commission knows this bill might be coming, it is not unreasonable to expect them 
to have a drafting solution in place immediately. 

That said, it does make sense to set the effective date off some short period in 
the future in order for the Commission to pass its guideline amendments and policy 
statements and get them into effect on the same day as the statutory provisions of 
the bill. You don't want a hiatus where the statutory changes have become effective 
but the guidelines change have not. 

Finally, the bill should expressly apply to sentencings on or after its effective 
date. There will be some sentencings to which the bill may not be applicable for ex 
post facto reasons, but because the bill essentially reenacts the existing Guidelines, 
there will be very few defendants who will be able to claim that they are adversely 
affected by application of the new rules. | 

SEC. 4 SUNSET.— Effective on and after January 1 , 2006, the provisions of this Act 
and the amendments to statutes made pursuant to this Act shall no longer have the force 
of law unless reenacted by Congress, and the amendments to the Federal Sentencing 
Guidelines and policy statements made pursuant to section 2(a) of this Act shall no longer 
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have the force of law unless repromulgated by the U.S . Sentencing Commission and 
approved by Congress pursuant to law. 

[The sunset language suggested by congressional staff would sunset the bill if the 
Supreme Court finds the original guideline constitutional. The following language 
was suggested: "This Act shall cease to have effect if the United States Supreme 
Court determines that the United States Sentencing Guidelines are not subject to the 
jury and evidentiary proof requirements set forth in Blakely v. Washington." This 
approach has two effects that may be thought objectionable. 

First, as we discussed in Washington on Wednesday, it is very difficult to 
craft language that would really be self-executing. By which I mean that the 
Supreme Court in addressing the application of Blakely to the Guidelines could do 
all sorts of things not easily captured in the suggested language, or indeed in any 
statutory language. For example, assume that the Court finds that Blakely applies 
to "upward departures" under the guidelines (which is what the upward 
adjustments in the Washington scheme were called), but not to determinations of 
guidelines factors generating ranges? Although such an approach would be 
illogical, it's precisely the sort of face-saving compromise the Court might reach for 
if one of the Blakely majority recoils from wrecking the guidelines but wants to 
seem consistent with Blakely. If that were to be the Court's conclusion, the Court 
would have found that the jury and proof requirements applied to one part of the 
Guidelines, but not to the rest of it. Would the bill sunset or not? Alternatively, 
suppose that the Court were to impose SOME new jury and proof requirements on 
the Guidelines, but slightly different ones than those "set forth in Blakely v. 
Washington." Would the bill sunset or not? Or suppose you get a 4-1-4 decision 
with four justices applying Blakely to the Guidelines and one concurring in the 
result on ambiguous grounds. Does the bill sunset or not? I do not think we should 
introduce this sort of uncertainty into an already complicated situation. Hence, any 
sunset provision should involve a date certain, rather than a difficult-to-define 
contingency. 

Second, it has been my impression that a number of participants in this 
process are desirous of ensuring that any legislation sunset in order that an interim 
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solution to an immediate problem does not become the permanent condition of the 
sentencing system without further careful deliberation and legislative action. I 
agree with this approach. I think the approach I am suggesting serves the purpose 
of restoring stability to a system in crisis. However, many of the underlying 
conditions that created the crisis will persist for the foreseeable future. I believe a 
sunset provision is necessary to focus the attention of Congress, the Commission, 
and other sentencing actors on the need for prompt and careful re-evaluation of the 
federal sentencing system in light of Blakely and other factors. 

1 have selected a roughly 18-month sunset period because at least that much 
time will certainly be required for the Court to make a decision, for the rest of us to 
absorb it, and for the Commission and others to consult meaningfully on what 
changes to the existing system would be desirable. January 1, 2006 also seems a 
reasonably felicitous point in the political cycle because it would require action in 
late 2005, the calendar year prior to the next election.) 

SEC. 5 SEVERABILITY. — If any provision of this Act, an amendment made by this 
Act, or the application of such provision or amendment to any person or circumstance is 
held to be unconstitutional, the remainder of this Act, the amendments made by this Act, 
and the application of the provisions of such to any person or circumstance shall not be 
affected thereby. 
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MEMORANDUM 

TO: U.S. Sentencing Commission 

FROM: Frank Bowman 

RE: Legislative solutions to Blakely 

DATE: July 16, 2004 

I. INTRODUCTION 

In the aftermath of this week's Senate Judiciary Committee hearing, I am 
increasingly concerned that an opportunity to stabilize the operations of the federal 
criminal justice system is being lost. At the hearing, representatives of the primary 
institutional actors in the sentencing system — the Sentencing Commission, the Justice 
Department, and the judiciary — all expressed the view that the federal criminal system is 
not in "crisis" as a result oi Blakely v. Washington, and that Congress need not act 
immediately to pass legislation in response to that decision. While I understand and 
sympathize with the caution that produced those sentiments, the confidence expressed by 
the official witnesses in the ability of the system to handle the current situation had a 
certain air of unreality. The essence of the scene was nicely captured by Senator Leahy's 
incredulous question: "Judge Cassell, you say there's no crisis but you just held the entire 
criminal justice system unconstitutional?" 

While neither Judge Cassell nor anyone else has held the entire criminal justice system 
unconstitutional, the Blakely decision is nearly unprecedented because it affects every 
single case in federal court (not to speak of its effects in the states, which are beyond the 
scope of this discussion). Every case has to be sentenced. Even more important than the 
number of cases affected by Blakely is the fact that the Supreme Court has provided 
absolutely no guidance to the lower courts about how to handle the situation. Unless we 
understand how sentencing is to be conducted, the parties cannot meaningfully negotiate 
pleas and courts cannot conduct trials, or at least eannot do so with any eonfidence that 
the results will withstand appeal. The degree of prevailing disruption is impossible to 
fully catalogue, but is suggested by the fact that, three weeks after Blakely, we have four 
circuit court opinions about Blakely reaching four different results and districts such as 
Utah where four district judges have reached four different conclusions (which 
incidentally are not the same four reached by the circuit courts). And the judicial 
disagreements which have surfaced so far deal almost exclusively with cases where guilt 
has already been determined - courts haven't even begun to address the problems of 
applying Blakely to cases pending trial or plea. 

In short, with apologies to Judge Sessions, the sky is falling, at least as much as legal 
skies can. The question addressed in this memorandum is whether some legislative 
solution is a desirable response. 

I think that part of the reluctance to move forward with an immediate legislative response 
stems from a failure to map out the most likely consequences in the near and middle term 
of the available options. This memo attempts to provide such a map. 
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II. OPTION 1 : Let the Supreme Court and the lower courts solve the problem 

The Supreme Court created this mess by deciding Blakely, but failing to determine its 
applicability to the federal sentencing guidelines and failing to give even general 
guidance about how the newly announced constitutional regime is supposed to be 
administered. It is the Court's omissions even more than the Blakely decision itself 
that are causing disruption. Thus, it is not unnatural for everyone else to want further 
guidance from the Court before making any definitive move. And at least some 
voices in the current debate seem to be suggesting that the courts as an institution can 
work through the problems created by Blakely and arrive by common law 
development at a new sentencing regime. This seems to me highly unrealistic. 

First, even waiting for the Supreme Court to clarify the situation has two significant 
drawbacks: 

(1) There is no guarantee that the Court will move expeditiously. Indeed, it is very 
likely that no decision will be forthcoming from the Court until at least 
November. The Court is in recess. Its new term does not begin until October. It 
could order an extraordinary procedure of expedited briefing and argument before 
October, but so far shows no indication that it will. Even if the Court grants 
certiorari and places a Blakely case on the argument calendar for the first week in 
October, given the difficulty of the issues and their far-reaching effects, it is 
doubtful that an opinion would issue before sometime in November, and it might 
well take longer — perhaps into the spring. 

(2) When a decision comes, it will probably not help very much. Presumably, the 
Court will decide once and for all whether Blakely applies to the Guidelines 
(though one can envision 4-1-4 decisions that leave even that basic question in 
some doubt). The answer to the basic question would be helpful to know; 
however, with the sole exception of the Fifth Circuit, every other court already 
assumes that Blakely applies. The hard part is figuring out what to do about it - 
and there is no guarantee whatever that the Court will provide any meaningful 
advice on how to make a post-Blakely world work. Indeed, given the Court's 
performance in Blakely itself, despite the plea of the dissenters for some attention 
to practical questions, there is every reason to suspect that the Court will find 
Blakely applicable to the Guidelines and leave the details to the rest of us. And 
even if the Court wanted to be helpful, the number of issues raised by Blakely is 
so large that it is difficult to imagine a test case that would present even a 
significant fraction of them in a form ripe for review. In which event, from a 
practical point of view, we will be little better off after a Court decision than we 
are right now. 

Second, because the issues presented by Blakely are so complex and the process of 
resolving them through litigation so slow, the idea that courts can solve the problem 
without legislation is an illusion, at least unless we are prepared to accept a state of 
constant roiling uncertainty for several years to come. 
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III. OPTION 2: Wait for the Supreme Court and then legislate 

If one is going to legislate, it would be nice to have some guidance from the Supreme 
Court, at least on the fundamental issue of whether applies to the Guidelines. 

However, as noted above, getting that guidance will probably take months, perhaps 
many months, and when the guidance comes, it may not be very detailed. Of equal 
practical importance is the fact that any decision by the Court would probably come 
at a time in the legislative calendar when prompt re^wnsive action will probably be 
impossible. 


If the Court renders a decision in late November, we will have a lame-duck Congress 
with only a few weeks of legislative life remaining, and perhaps a lame-duck 
Administration. Thus, the prospects for remedial legislation before the opening of a 
new session of Congress in January 2005 would appear dim. Given the inevitable 
dislocation surrounding post-election congressional reorganizations (and possibly the 
installation of a new Administration), legislation probably would not go forward until 
February 2005 or even later. 


In my Senate testimony, I suggested that it might be advisable to wait at least a week 
or two to see if the Supreme Court might take extraordinary action. On reflection, 
and having been reminded of the congressional calendar, I now think this suggestion 
was impractical. As a practical matter, if legislation does not proceed by roughly 
Friday, July 23, 2004, Congress will go on its August recess and will not be able to 
consider legislation until after Labor Day. At that point, if the Supreme Court has 
accepted certiorari and set argument on a Blakely case for early October, the chorus 
of voices suggesting delay will grow louder -- even though, as demonstrated above, a 
Supreme Court decision is likely to come too late and be too uninformative to be of 
much help. 


, . J'C • 


rv. OPTION 3: Legislate now 


The following discussion focuses primarily on the particular legislative suggestion I 
have put forward, with some passing mention of the other prominent options. It will 
address the principal objections 1 have heard to acting promptly: 

A. Should we layer another potentially unconstitutional system on too of the 
current one? 


A number of people have voiced the concern that the current confusion might 
be made worse by passing an interim legislative fix. This is not, on its 
surface, an unreasonable concern. However, it is of doubtful force in the case 
of the proposal I have made. Three different issues have been raised: (1) a 
new system might itself he found unconstitutional by the Supreme Court, (2) 
lower courts might find the "fix” unconstitutional, thus compounding 
confusion in the lower courts, and (3) the "fix" would be different both from 
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the existing system and from any more permanent system later enacted, thus 
engendering confusion in the administration of sentencing. 

1 . Constitutionality of fix itself. The constitutionality of the 
proposal I have made hinges on the continued viability of the 
Harris decision. If it is impermissible for post-conviction 
judicial findings of fact to raise minimum sentences, both the 
current federal guidelines and the amended version I suggest 
would be unconstitutional. Although, various voices have 
suggested that the Court might not only apply Blakely to the 
guidelines, but also overturn Harris, this seems to me unlikely. I 
concede that Harris seems at odds with the emphasis placed by 
Justice Scalia in Blakely on the importance of the jury as 
indispensable sentencing fact-finder. However, Harris was 
equally at odds with the spirit of Apprendi, a point which did not 
deter the Court, including Justice Scalia from deciding Harris as 
it did. 

It seems to me, and I think to most seasoned observers of the 
Court, at the least unlikely that the Justices would reverse 
themselves only two years after Harris. I believe the likelihood 
of reversal decreases if the occasion for revisiting Harris was a 
review of a piece of congressional legislation passed in express 
reliance on Harris. For the Court to flip-flop in that setting 
would be so obviously political a response as to cast its own 
institutional integrity as a non-political interpreter of the 
Constitution into serious question. 

Moreover, particularly if one is concerned about the continuing 
viability of Harris, it seems to me better to legislate a Harris- 
based fix now, rather than after the Court addresses the 
applicability of Blakely to the current guidelines. As matters 
stand, the Court is quite likely to render a decision finding the 
guidelines unconstimtional because they operate by raising the 
tops of sentencing ranges, but not addressing the Harris issue. If 
the Court knows that the replacement for the Guidelines depends 
on the validity of Harris, they would have some incentive to 
address the continuing vitality of Harris immediately, rather than 
leaving that question hanging. Moreover, since any challenge to 
the current guidelines necessarily raises the Harris question - 
because under the current guidelines post-conviction judicial 
findings of fact raise sentencing ranges which have both tops and 
bottoms — the Court could address the Harris question without 
waiting for a case arising under the newly enacted statutory fix. 
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2. Lower courts might find the fix unconstitutional. Even if the 
High Court ultimately refused to recede from Harris and found 
the fix constitutional, there would undoubtedly be litigation in 
the lower courts in which defendants argued that the fix was 
unconstitutional because Harris should not survive. 
Constitutional challenges will be an unavoidable concomitant of 
any legislative response to Blakely. The important question is 
not whether such arguments will be made, but whether they are 
likely to be successful in any more than a handful of aberrant 
cases. I think the answer here is no. Until Harris is overturned 
by the U.S. Supreme Court, it remains the law of the land. A few 
lower court judges may get adventurous and Lmd Harris no 
longer good law, but the overwhelming majority will follow the 
law as it exists until directed otherwise by the Supreme Court. 

3. We should avoid having three different systems in quick 
succession: The most intuitively appealing objection to changing 
the law now is the general proposition that having three 
sentencing systems in quick succession — the guidelines, an 
interim legislatively created system, and a permanent revised 
system that emerges after the Court and Congress have had their 
final say - would be more disruptive than taking no immediate 
action. This argument would have force if the interim solution 
were notably different in its operation and effects than the 
current system. Thus, if for example. Congress were to adopt as 
an interim solution the "Kansas plan" espoused by the Federal 
Public Defenders, one really would be faced with three 
successive systems - the guidelines, the Kansas plan, and 
whatever emerged at the end of the period of judicial and 
legislative uncertainty. The same could be said, albeit to a lesser 
degree, of the proposal to make the Guidelines advisory for one 
year while things get sorted out. 

Indeed, the same could be said, with greater force, of the option 
of taking no action at all. If we take no legislative action, we 
will have, not three, but many successive sentencing systems — 
the guidelines, the multiple regional variations that will emerge 
while the Supreme Court cogitates and the Congress waits, and 
the final modified legislatively-mandated version that will 
ultimately be required. 

By contrast, the proposal 1 have put forward does not suffer from 
this difficulty. Although it modifies the Guidelines in a way that 
renders them constitutional under Blakely, the proposal would 
change virtually nothing about the way federal sentencing 
operates on a day-to-day basis. The sentencing process would be 
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absolutely identical to what existed before Blakely up the point at 
which the sentencing range is determined. Grand jury and 
pleading practice would be the same. Trials would be the same. 
Even sentencings would be the same. PSRs would be written. 
Judges would find guidelines facts in the same way they did 
before and apply the same guideline rules to determine the final 
sentencing range. The only difference would be that the 
sentencing judge would have a theoretically expanded range 
within which to exercise his or her sentencing discretion. And 
even here, historical evidence suggests that judges would 
sentence defendants at or near the bottom of the newly expanded 
ranges, thus producing sentencing outcomes statistically 
indistinguishable from those generated by pre-Blakely guidelines. 

Indeed, it is precisely the fact that my proposal so completely 
preserves the status quo that has generated the greatest 
opposition against it. Folks eager to radically reform the 
guidelines system fear this proposal because it changes nothing. 
And many folks (not excluding myself) fear that instituting a 
system that saves the guidelines in the short run will forestall 
needed change in the medium to long run. I understand the force 
of the argument, but in the end I cannot justify leaving the 
federal criminal justice system in chaos for many months on the 
uncertain hope that something better will emerge. 

B. Does immediate legislation help solve the litigation crisis? 

If a legislative proposal does not materially assist the courts in handling the 
current litigation crisis, there is no point in adopting it. Both advisory 
guidelines and the proposal I have made do, I believe, materially assist in 
resolving the short-term problem. None of the other proposals I have heard do 
so. 


1. Neither the "Kansas plan” nor the "guidelines inversion" plan 
help in the short run 

a. The Kansas Plan: The Defenders' "Kansas Plan" is essentially a 
legislative version of "Blakely-zing" the guidelines by converting 
guidelines factors into elements to be pled and proven to a jury. 
Time does not permit a full analysis of the complications that 
Blakely-ization entails present, but among the difficulties are these: 

• The government would presumably have to include all guidelines 
elements in the indictment. However, this is not certain. Perhaps 
guidelines enhancements sought by the prosecution could be 
enumerated in separate sentencing informations; but if so, such a 
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procedure would presumably have to be authorized by statute and 
might not pass constitutional muster. 

• If guidelines elements were required to be stated in indictments, 
grand juries as well as trial juries would have to find guidelines 
facts, and thus grand jurors would have to be instructed on the 
meanings of an array of guidelines terms of art ~ “loss,” reasonable 
foreseeability, sophisticated means, the differences between 
“brandishing” and “otherwise using” a weapon, etc. 

• Grand juries have hitherto been prevented from considering 
sentencing factors, both because they have been legally irrelevant 
and because many such factors were thought prejudicial to the 
defendant. Several U.S. Attorney’s Offices have begun 
considering whether it will be necessary to bifurcate grand jury 
indictments and presentations by presenting the “substantive” 
section of the indictment in one session, and then, after the grand 
jury has returned a true bill on the substantive offense, presenting 
the sentencing portion of the indictment with supporting evidence. 

• Since guidelines enhancements would be elements for proof at 
trial, the Federal Rules of Criminal Procedure and local discovery 
rules and practices would have to be revised to provide discovery 
regarding those elements. 

• New trial procedures would have to be devised. Either every trial 
would have to be bifurcated into a guilt phase and subsequent 
sentencing phase, or pre-Blakely offense elements and post-Blakely 
sentencing elements would all be tried to the same jury at the same 
time.' There is now no provision in federal statutes or rules for 
bifurcated sentencing proceedings, except in capital cases, and 
there is at least some doubt that such bifurcated trials would even 
be legal in the absence of legislation authorizing them. 

• If a unitary system of trial were adopted, the judge would be 
required to address motions to dismiss particular guidelines 
elements at the close of the government’s case and of all the 
evidence,^ before sending to the jury all guidelines elements that 
survived the motions to dismiss. 

• In either a unitary or bifurcated system, the judge would be obliged 
to instruct the jury on the cornucopia of guidelines terms and 


' Alternatively, perhaps only those Guidelines elements thought particularly prejudicial to fair 
determination of guilt on the purely statutory elements would have to be bifurcated, but that option would 
require a long, messy process of deciding which Guidelines facts could be tried in the “guilt” phase and 
which could be relegated to the bifurcated sentencing phase. 

^ Unlike other conventional “elements” of a crime, “guidelines elements” would presumably be subject to 
dismissal at any point in the proceedings without prejudice to the defendant’s ultimate conviction of the 
core statutory offense. For example, in a unitary trial system, if the government failed to prove dmg 
quantity in its case-in-chief, the drug quantity “elemenf’ could (and presumably should) be dismissed 
pursuant to the F.R.Cr. P. at the close of the government’s case without causing dismissal of the entire 
prosecution. By contrast, a failure to prove the “intent to distribute” element of a 2 1 U.S. C. § 84 1 
“possession with intent to distribute” case would require dismissal of the entire prosecution. 
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concepts, and the jury would have to produce detailed special 
verdicts. 

The prospect of redesigning pleading rules, discovery and motions 
practice, evidentiary presentations, jury instructions, and jury 
deliberations to accommodate the manifold complexities of the 
Guidelines should give any practical lawyer pause. Judges alone 
could not effect the transformation. Legislation and Sentencing 
Commission action would almost certainly be required to modify the 
Sentencing Reform Act, the Guidelines, and the Federal Rules of 
Criminal Procedure to accommodate the new model, a process that 
would take months or years to accomplish. In the interim, uncertainty 
would be endemic. 

In short, Blakely-izing the guidelines either by legislative fiat or 
through legislative inaction is not a solution to the short-term litigation 
problem. 

b. The Guidelines inversion plan: Various persons have suggested that 
a post-Blakely sentencing scheme could be created by making all 
defendants presumptively subject to the statutory maximum sentence 
which would be reduced upon proof of enumerated mitigating factors. 

I have the gravest doubts about such a proposal, even for the long 
term. But one thing that is absolutely clear is that designing such a 
system would be the work of many months. It is not a candidate for a 
near-term solution of the litigation problem. 

2. Mv proposal does help solve the short-term litigation problem . 

First, the proposal I have offered has the advantage, noted above, of 
being functionally identical to the current system. Thus, no 
procedural alterations would be required to implement it. 

Second, a provisional ex post facto analysis suggests that it would 
cover virtually all federal defendants, both those who have been 
convicted and those who have not. The version of the legislation 
that is now circulating among congressional staff would make the 
bill applicable to all sentencings occurring on or after its effective 
date. Therefore, any defendant who has been convicted by plea or 
trial, but not sentenced, would be covered. Similarly, any defendant 
whose case is pending on direct appeal, but is remanded for 
resentencing in light of Blakely, would also be covered. In addition, 
any defendant who has not yet been convicted would be covered. 


The question that immediately arises is whether the Ex Post Facto 
Clause would bar the application of new legislation to many or all of 
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the defendants to which the legislative language would make it 
facially applicable. I think not, for the following reasons. 

i. It seems to me exceedingly unlikely that the Supreme Court would, 
even if it finds the Guidelines unconstitutional in a post-Blakely 
ruling, make Blakely itself retroactive. Therefore, any case that 
was sentenced and had completed direct appeal before Blakely 
would be unaffected and would not be eligible for collateral 
review. 

ii. If Blakely is not retroactive, that also means that persons who 
committed criminal conduct before June 24, 2004 were lawfully 
subject to sentencing under the Guidelines at the time of their 
offenses. 

iii. The Ex Post Facto Clause does not prohibit application of all after- 
enacted legislation to defendants who committed their offenses 
before the legislation. The Clause only prohibits application of 
laws that disadvantage a defendant in comparison to the law in 
effect at the time of the crime. 

iv. Therefore, any defendant who committed an offense prior to June 
24, 2004, and who wanted to raise an Ex Post Facto challenge to 
sentencing under the proposal I have offered would have to 
establish that the new law would disadvantage him as compared to 
the old Guidelines. Because the proposal I have made would 
reinstitute the Guidelines effectively unchanged, such an 
arguments would fail in virtually every case. This is so because 
the guidelines calculations leading to determination of a sentencing 
range would be identical before and after the legislative change. 
The only difference in the new system is that it would be 
theoretically easier for a judge to sentence above what is now the 
top of the guideline range, because doing so under the current 
guidelines would require a "departure," while doing so under the 
revised system w'ould not. Thus, so long as the judge imposed a 
sentence within the current guideline range, i.e., did not impose a 
sentence which under current law would represent an upward 
departure, the defendant would have no ground of complaint. The 
new law would not disadvantage him, but would instead restore the 
law in effect at the time he committed the crime and generate a 
sentence identical to the one to which he was subject when he 
committed the crime. 

V. Therefore, the only defendants who could not be sentenced under 
the proposal on ex post facto grounds would be defendants who 
committed their crimes between the date on which Blakely was 
decided and the date of enactment of the proposal. This group is 
currently relatively small, but it grows with each day that passes 
without legislative action. 
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C. What happens if the Supreme Court blinks? 

The final concern about acting now is the lingering doubt that the Court will 
really follow Blakely to its logical conclusion and invalidate the Guidelines. 

If they were to do that, one would not want to have panicked and passed a 
wholly new sentencing regime. From this perspective, the beauty of the 
suggestion I have offered is precisely that it is functionally indistinguishable 
from the existing system. If the Court upheld the Guidelines, Congress could 
immediately repeal the fix or let it sunset without any material impact on life 
in the courts. 

V. CONCLUSION 

There remain real questions about whether to enact the proposal I have made. If one 
wants the Guidelines to be abolished, my proposal should not be enacted. If one 
believes that a long period of crippling turmoil in the courts is not too high a price to 
pay for the destruction of the guideline system, my proposal should not be enacted. If 
one believes that "Blakely-izing" the guideline system would be a good thing, my 
proposal should not be enacted. (Though I would implore prosecutors, defense 
counsel, and particularly judges who favor Blakely-ization to take a very long look at 
what it would really entail before arriving at that conclusion. Forjudges in particular, 
Blakely-ization seems to me to produce the very opposite of what judges say they 
want because it would reduce judicial sentencing discretion dramatically even in 
comparison to the existing guidelines.) 

If on the other hand, one favors the continuation of the Guideline regime, a failure to 
proceed immediately not only prolongs uncertainty in the courts, but decreases the 
chances of successful legislation. And if one believes that meaningful federal 
sentencing reform is more likely to result from an interim period of systemic stability 
than from a period of politically volatile turmoil, one should seriously consider 
pushing for the solution 1 have advanced. 
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BLAKELY V. WASHINGTON smi the FEDERAL SENTENCING SYSTEM 

July 20, 2004 


Senator Orrin Hatch, 

Chairman 

Senator Patrick J. Leahy, 

Ranking Minority Member 
Committee on the Judiciary 
United States Senate 

Representative F. James Sensenbrenner, Jr., 
Chairman 

Represenfative John Conyers, Jr., 

Ranking Minority Member 
Committee on the Judiciary 
U.S. House of Representatives 


Re: Blakely v. Washington and the federal sentencing system 
Dear Senators and Representatives: 

On June 24, 2004, in Blakely v. Washington, the U.S. Supreme Court struck down aspects 
of the sentencing guideline scheme of the State of Washington as violating the Sixth Amendment 
right to trial by juiy. While the majority opinion did not directly address Blakely's effect, if any, 
on the Federal Sentencing Guidelines, the decision has caused many to question at least some 
aspects of our federal sentencing system. At this time, our various organizations have no 
agreement on what action, if any. Congress should ultimately take with respect to the Blakely 
decision. We are ail agreed, however, that immediate legislative action is not warranted. 

At a Senate Judiciary Committee hearing on July 13, representatives of the Justice 
Department, the Sentencing Commission and the Federal Judges Association all testified that no 
immediate legislative action is needed. It appears that the criminal justice system is reacting and 
adjusting to this decision just as it has to many past watershed decisions. Several U.S. District 
Courts have interpreted Blakely as striking down at least some aspects of the federal guidelines 
while other courts have ruled, as the Department of Justice maintains, that Blakely has no effect 
on the Federal Sentencing Guidelines. In the coming weeks, the federal courts will begin to 
resolve these conflicts, and the Supreme Court will ultimately review these lower court decisions. 
This litigation is not only beneficial - it is unavoidable because under the Constitution’s ex post 
facto clause, criminal defendants may not be exposed to a harsher penalty based on a 
subsequently enacted law. 

Indeed, a short term legislative “fix” may backfire by creating new complexity and 
litigation. Any attempt to evade the Sixth Amendment right identified in Blakely will itself be 
challenged. New legislation also raises new ex post facto and retroactivity issues. The federal 
criminal justice system does not need additional and unnecessary complications. 


As Justice Breyer noted in his dissent, “The simple fact is that the design of any fair 
sentencing scheme must involve efforts to make practical compromises among competing goals.' 
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Striking the balance among those competing goals, and making the necessary compromises must 
be done carefully. The proper response to Blakely is potentially as complex as health insurance 
reform, campaign finance reform or other matters that the Congress has appropriately taken time 
to refine. It would be a grave mistake to jump onto one approach or another without carefully 
considering the implications for a host of fundamental constitutional protections that will flow 
from legislation to address the problems raised by Blakely. 

Blakely also gives Congress an opportunity to address the concerns raised in recent years 
about the fairness of the current federal sentencing system. Last month, the American Bar 
Association “Kennedy Commission,” after ten months of study, unveiled an extensive critique of 
the federal sentencing regime, which, among other recommendations, called for the repeal of 
mandatory minimum sentences. (This report will be voted on by the Association’s House of 
Delegates in August). The need for extensive and careful analysis in establishing the proper 
balance between competing values and interests within the criminal justice system is underscored 
by the Blakely decision, the responses of courts hying to follow Blakely, and the ABA’s report. 

The undersigned organizations commend you for turning to the hearing process to 
examine the scope of the issues involved. But we urge you not to allow the short legislative 
calendar to spur the Congress to premature resolution of the issues Blakely has raised. We look 
forward to participating in a comprehensive, bi-partisan process to determine how best to address 
sentencing in the wake of Blakely. 


Brennan Center for Justice at NYU School of Law 
Correctional Education Association 
Drug Policy Alliance 
Families Against Mandatory Minimums 
Justice Policy Institute 
Leadership Conference on Civil Rights 
Maryland Justice Coalition 
National Association of Criminal Defense Lawyers 
National Association of Federal Defenders 
National Association of Sentencing Advocates 
National Black Police Association 
National Council of La Raza 

National CURE (Citizens United for Rehabilitation of Errants) 
Penal Reform International 
Rebecca Project for Human Rights 
The Sentencing Project 
Virginia C.U.R.E. 
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Mr. Chairman and Distinguished Members of the Committee: 

I am pleased to be here this morning to describe the impact of Blakely v. Washington' in 
the federal courts. 

In my testimony I try to describe the current state of affairs in the federal courts in the 
wake of Blakely. Blakely has created considerable uncertainty in the federal criminal justice 
system. One Circuit Court of Appeals (the Seventh) and a number of District Courts have already 
declared the federal sentencing guidelines unconstitutional. One Circuit Court of Appeals (the 
Fifth) has upheld the Guidelines. These rulings and others like them have required the federal 
courts to devote considerable time and energy to new and novel issues and have unsettled 
expectations in the criminal justice system. 

It would, however, be unfair to describe this situation as a “crisis” or “chaotic.” Such a 
description might demean the skills of hard-working federal judges around the country who will 
ensure that criminal cases are decided fairly and appropriately under controlling legal principles. 
But when the legal principles are in such flux - as they are in the wake of Blakely - Congress 
may wish to consider whether it is appropriate to bring whatever certainty can be brought to the 
system. Obviously that decision must be made by those who are in the political arena. My hope 
is that whatever is done in the short term will not block on-going dialog between Congress, the 
Executive, and the Judiciary about appropriate criminal sentencing policy for the future. 

As the Committee knows, I am currently serving as a United States District Court Judge 
for the District of Utah. Before being appointed to the bench, I was a law professor at the S.J. 
Quinney College of Law at the University of Utah (where I continue to teach in the evenings), an 
Assistant United States Attorney for the Eastern District of Virginia, an Associate Deputy 
Attorney General in the U.S. Department of Justice, and a law clerk to Chief Justice Warren E. 
Burger and then-judge Antonin Scalia. 

At the outset, I should clarify that my testimony is on my own behalf, not on behalf of the 
Judicial Conference. I am reporting what my experience has been under Blakely and, to the 
extent I have been able to glean it, the experience of other judges around the country. My intent 
today is to be purely descriptive of the situation that the courts face, leaving it to others to 
provide any detailed prescriptive advice as to how Congress might act. This limited role is 
consistent with the Canons of Judicial Ethics, which permits a judge to participate in public 
hearings regarding issues connected to judicial administration.^ Nothing I say today comments 
on the merits of pending or future cases before me or takes a position on any legal issues arising 
from Blakely. 


' - U.S. -, 2004 WL 1402697 (June 24, 2004). 

^ See Canon 4B, Code of Conduct for United States Judges. 
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I. Application of Blakely to the Federal Guidelines 

In the wake of Blakely, federal courts have been forced to wrestle with implications. In 
this section, I attempt to describe what is happening around the country with respect to 
constitutional challenges to the Guidelines. I have had only a limited amount of time to assemble 
this information, as I received an invitation to testify only last Friday. As a result, the 
information collected here is admittedly tentative and fragmentary. Compounding the difficulties 
is that many sentencing decisions are not officially reported in the Federal Reporter system, but 
are picked up in press accounts or internet reports. Finally, Blakely was handed down a little 
more than two weeks ago, and many federal courts are still struggling to analyze its implications. 

In collecting these materials, I am greatly indebted to the efforts of Professor Douglas 
Berman at the Ohio State University, whose excellent website fhttp://sentencing.tvpepad.comt is 
devoted to tracking posi-Blakely developments, as well as to the very helpful website 
t www.ussguide.coml prepared by Punch and Jurists, Ltd. - a lively weekly newsletter that tries to 
track significant new developments in Federal Criminal Law. 

A. The District of Utah. 

Within my own District of Utah, the effect of Blakely was prompt and significant. Five 
days after Blakely, I released what may have been the first opinion in the country analyzing the 
effects of Blakely on the Federal Guidelines.’ Rather than attempt to summarize the opinion or 
comment on the opinion, I will simply quote some relevant parts: 

Defendant Brent Croxford is before the court for sentencing on the offense 
of sexual exploitation of a child in violation of 18 U.S.C. § 2251(a). For more 
than fifteen years, sentencings such as Croxford’s have been governed by the 
federal sentencing guidelines. Last Thursday, however, the United States 
Supreme Court ruled that portions of the State of Washington’s sentencing 
guidelines were unconstitutional. The Court held that Washington’s guidelines 
scheme deprived a defendant of his Sixth Amendment right to a jury trial by 
increasing his presumptive sentence based on a judge’s, rather than a jury’s, 
factual findings regarding sentencing factors. Because the federal sentencing 
guidelines suffer from the same constitutional infirmity, the court holds that, as 
applied to this case, the federal sentencing guidelines are unconstitutional and 
cannot govern defendant Croxford’s sentencing. Because of the potentially 
cataclysmic implications of such a holding, the reasoning underlying this 
conclusion will be set out at some length. . . . 

While this court has searched diligently for a way to disagree with the 
warnings of the dissenters, the inescapable conclusion of Blakely is that the 


’ United States v. Croxford, 2004 WL 1521560 (D. Utah July 7, 2004), superceding 2004 
WL 146211 (D. Utah June 29, 2004). 
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federal sentencing guidelines have been rendered unconstitutional in cases such as 
this one. The rule set forth by the Supreme Court in Blakely was that “the 
‘statutory maximum’ for Apprendi purposes is the maximum sentence a judge 
may impose solely on the basis of the facts reflected in the jury verdict or admitted 
by the defendant.” A sentence may not be enhanced when doing so requires the 
judge to make factual findings which go beyond the defendant’s plea or the 
verdict of the jury. Given this rule, there is no way this court can sentence 
Croxford under the federal sentencing guidelines without violating his right to 
trial by jury as guaranteed by the Sixth Amendment."* 

Having found that the Guidelines could not be constitutionally applied to Croxford, I then faced 
the question of the appropriate remedy to apply. I held: 

the court believes that three options for dealing with Blakely are worthy of 
consideration: (1) the court could convene a sentencing jury, which would 
determine (presumably by proof beyond a reasonable doubt) whether the facts 
underlying the enhancement could be proven; (2) the court could continue to 
follow the other sections of the Guidelines apart from the defective upward 
enhancement provisions; or (3) the court could treat the Guidelines as 
unconstitutional in their entirety in this case and sentence Croxford between the 
statutory minimum and maximum. The court believes that the third option is the 
only viable one.’ 

I also recommended that judges issue a “backup” sentence in all cases - that is, a sentencing in 
which it was assumed the Guidelines were unconstitutional and another sentence in which it was 
assumed they were constitutional. This might help reduce the need for complicated resentencing 
hearings regardless of which way the Supreme Court would rule in the future. To facilitate this 
process, I am using the following form in my cases: 


“ Id. (internal citations omitted). 
’ Id. 
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□ The court finds that the application of the sentencing guidelines to this 
defendant is not permitted by Blakely v. Washington. Therefore, the sentence in this 
judgment is a non-guideline sentence. Should the sentencing guidelines later be found to 
be constitutional, it will be the judgment and order of the Court that the defendant be 
committed to the custody of the United States Bureau of Prisons for a term of 


All other terms and conditions of the judgment will remain the same. 

□ The court finds that the application of the sentencing guidelines to this 
defendant is permitted by Blakely v. Washington. Therefore, the sentence in this 
judgment is a guideline sentence. Should the sentencing guidelines later be 
found to be unconstitutional in their entirety, it will be the judgment and order of 
the Court that the defendant be committed to the custody of the United States 

Bureau of Prison for a term of . 

All other terms and conditions of the judgment will remain the same. 

□ The defendant has waived any rights under Blakely v. Washington. 


I also issued another ruling on Blakely in United States v. Thompson.'’ In that case, I held 
that a defendant could not raise a challenge to his sentence under Blakely for the following 
reasons: 

it is possible for the court to fully and completely apply the Guidelines to this case 
without looking beyond the facts found within the four comers of the plea 
agreement. Indeed, the court need look no fiuther than the four comers of the 
indictment to arrive at a Guideline calculation. As a result, Blakely does not 
invalidate application of the Guidelines, and the court must, therefore, follow the 
statutory command to impose a sentence consistent with the Guidelines.’ 

I also held that it was not permissible for Thompson to raise a facial challenge to the Guidelines.* 

Even within my own District, there is a conflict regarding the appropriate way in which to 
analyze Blakely. Several days after my decision, my colleague Ted Stewart released his decision 
in United States v. Montgomery.^ He agreed that the federal sentencing Guidelines were 
unconstitutional in that case. He further agreed with me that there are three options for dealing 
with Blakely. Judge Stewart, however, selected the second of the three options. He explained: 


* No. 2;04-CR-95-PGC (D. Utah 2004), Dckt. #26-1. 
’ See id. at 4. 


1 * Id. at 5. 

’ _ F.Supp.2d , 2004 WL 1535646 (D. Utah July 8, 2004). 
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the third option would accomplish precisely what Blakely sought to preclude, by 
allowing judicial determination of the same fect-driven enhancements and 
departures to achieve the same sentence as would have applied ^re-Blakely (albeit 
now with the minimum and maximum sentences defined by the criminal statute, 
rather than the federal sentencing guidelines).™ 

Accordingly, Judge Stewart applied the Sentencing Guidelines but without upward 
enhancements. 

There is still another approach to these questions within my district. In United States v. 
Olivera-Hernanez," Chief Judge Dee Benson held that he would continue to recognize the 
Sentencing Guidelines as valid law. He concluded: 

The predictions of the Guideline’s demise are many and they may well be 
true. It is difficult to read Blakely and not see the same wrecking ball heading 
directly for the sentencing features of the Comprehensive Crime Control Act of 
1984. But predictions don’t always hold; even sure things sometimes surprise us. 

Just last October, thousands of Chicago Cubs fans were certain of their teams’s 
first World Series appearance in ninety-five years, with a mere five out to make 
against the Florida Marlins. Then one of the Cubs’ own fans interfered with the 
catch of a foul ball, and the unraveling began. As Mark Twain observed in 1 897 
that “the reports of my death are greatly exaggerated,” the Sentencing Guidelines 
may similarly defy present expectations of their impending demise. A distinction, 
however fine, may be drawn between the Federal Guidelines and the State of 
Washington’s Guidelines. Other issues could become involved. A vote could 
switch. And so on. 

Judge Benson accordingly held that he would apply the Guidelines. As a precautionary measure, 
however, he would announce a backup sentence in each case. 

One final note: In a fourteen-day jury drug trafficking and money laundering trial that 
concluded last Friday, Judge Kimball expanded his special verdict form to take into account 
some things that would ordinarily have been handled by a judge. In particular, in addition to 
rendering verdicts on seventeen counts in the indictment, the verdict form asks the jury to 
determine: (1) volumes of any illegal drugs distributed; (2) amounts of money money laundered; 
(3) the defendant’s role in the offenses (e.g., organizer/leader or manager/supervisor); and (4) 
whether a “dangerous weapon possessed in connection with a drug trafficking offense. 


™ Id. at *2. 

" No. 2:04-CR-13 (July 12, 2004). 
Id at 4, 
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other judges within the District of Utah continue to consider these questions, A number 
of sentencings have been delayed because of Blakely and various change of plea hearings have 
been rescheduled. 

B. The Seventh Circuit. 

On July 9, 2004, the Seventh Circuit held that the Guidelines were unconstitutional under 
Blakely. In a decision written by Judge Posner, the Seventh Circuit concluded that “the 
application of the guidelines in this case violated the Sixth Amendment as interpreted in 
Blakely.'"^ The Circuit explained that it had expedited its decision “in an effort to provide some 
guidance to the district judges (and our own court’s staff), who are faced with an avalanche of 
motions for resentencing in light oi Blakely . .., which has cast a long shadow over the federal 
sentencing guidelines. The Circuit cautioned that “[w]e cannot of course provide definitive 
guidance; only the Court and Congress can do that; our hope is that an early opinion will help 
speed the issue to a definitive resolution.”'* The opinion concluded: 

To summarize: (1) The application of the guidelines in this case violated the Sixth 
Amendment as interpreted in Blakely, (2) in cases where there are no 
enhancements — that is, no factual findings by the judge increasing the sentence 
— there is no constitutional violation in applying the guidelines unless the 
guidelines are invalid in their entirety; (3) we do not decide the severability of the 
guidelines, and so that is an issue for consideration on remand should it be made 
an issue by the parties; (4) if the guidelines are severable, the judge can use a 
sentencing jury; if not, he can choose any sentence between 1 0 years and life and 
in making the latter determination he is free to draw on the guidelines for 
recommendations as he sees fit; (5) as a matter of prudence, the judge should in 
any event select a nonguidelines alternative sentence,'* 

Judge Easterbrook dissented, arguing that the invalid guidelines in Washington were 
constitutionally distinct from the federal guidelines. He concluded: “Today’s decision will 
discombobulate the whole criminal-law docket. I trust that our superiors will have something to 
say about this. Soon.”” 


United States v. Booker, _ F.3d , No. 03-4225 (7* Cir. July 9, 2004), slip op. at 10. 

Id. at 2. 

'* Id. 

'* Mat II. 

” M. at 17 (Easterbrook, J., dissenting). 
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C. The Fifth Circuit. 

As the testimony was about to be finalized, the Fifth Circuit upheld the Guidelines. Chief 
Judge King, writing for a unanimous panel that included Judges Barksdale and Pickering, stated: 

This court assuredly will not be the final arbiter of whether Blakely applies to the 
federal Guidelines, but the unremitting press of sentencing appeals requires us to 
produce a decision. We have undertaken to discern, consistent with our role as an 
intermediate appellate court, what remains the governing law in the wake of 
Blakely. Having considered the Blakely decision, prior Supreme Court cases, and 
our own circuit precedent, we hold that Blakely does not extend to the federal 
Guidelines and that [the defendant’s] sentence did not violate the Constitution.'* 

D. The Eleventh Circuit. 

On July 9, 2004, the Eleventh Circuit held that a prisoner could not file a second or 
successive habeas petition seeking to challenge his sentence.''* On July 8, 2004, the Eleventh 
Circuit held that Blakely does not affect mandatory minimum sentences.™ Presumably these 
rulings will lead to further litigation. 

E. Districts Around the Country. 

Here is the information 1 have been able to gather about other federal district courts 
around the country. For convenience, I will simply put the districts in alphabetical order. This 
list is almost surely not comprehensive, as events in this area seem to progress almost hourly. 

Nor is this is a scientific sample, as I have simply done my best to gather information from 
acquaintances and opinions that have been drawn to my attention. 

District of Connecticut 

In United States v. Torof Judge Peter C. Dorsey agreed that with Croxford that the 
Sentencing Guidelines were unconstitutional. He then adopted what Croxford described as 
“option 2” - that is, applying the Guidelines minus the upward enhancements. He emphasized 
that courts should construe statutes to avoid constitutional questions. 


'* United States v. Pineiro, No. 03-30437 (July 12, 2004). 

"* In re Dean, _ F,3d _, 2004 WL 1534788 (11'" Cir.) (No. 04-13244). 

™ Spero V. United States, F.3d , 2004 WL 1516863 (1 1*" Cir.) (No. 03-14586). 

No. 3:02-CR-362 (PCD) (D. Conn. July 8, 2004). 


7 



133 


District of Delaware 

Judge Kent Jordan reports that the challenges he has encountered (or anticipates 
encountering) include the following; (1) delayed guilty pleas, while plea negotiations are 
reconsidered in light of Blakely, (2) extended plea colloquies, requiring the defendant to 
acknowledge that the sentencing guidelines may be found inapplicable and that the defendant 
may be subject to statutory maximums; (3) delayed sentencing hearings, while defendants file 
briefs seeking to come within the parameters of Blakely and post-Blakely precedent invalidating 
upward enhancements; (4) extended sentencing hearings, requiring decisions on constitutional 
challenges to proposed applications of the guidelines; (5) added burdens on the Pre- 
sentence/Probation Office, as probation officers are required to write reports in the alternative, 
assuming guideline application and assuming sentencing without the guidelines; (6) a flood of § 
2254 and § 2255 petitions challenging the state guideline system and challenging the federal 
guidelines, including upward enhancements and anything and everything else a creative inmate 
can conjiue up; and (7), though it would be harder to measure, a general drag on court time 
associated with Blakely-related issues (for example, added time and effort spent on cases which 
would have resulted in a plea but now require trial, added time and effort spent on cases 
requiring resentencing after appeal, as the courts sort out what the new rules of the process are, 
and added time and effort doing the extra research and reading necessary to stay on top of the 
shifting legal terrain). Judge Jordan hastens to add that nothing in this description should be 
taken as saying that any of these added costs are unjustified. Some added costs will remain even 
when the uncertainty is washed out of the system, and those remaining costs presumably are the 
ones that a constitutional reading of the right to a jury trial requires. But many of the costs are 
solely a function of uncertainty and adjustment, and they look to be significant, particularly in the 
absence of legislation to address the constitutional concerns raised by Blakely. 

District of the District of Columbia 

In United States v. Judge Thomas P. Jackson held that an earlier sentence he 

had imposed (in the so-called “Tractor Man Case”) was unconstitutional under Blakely. He 
accordingly imposed a substantially reduced non-guideline sentence. I understand that the U.S. 
Courts of Appeals for the D.C. Circuit has declined to issue a stay in the matter. 

District of Kansas 

Senior Judge G. Thomas VanBebber reports that at this moment his court has not come to 
any consensus about post-Blakely sentencings. Presently, the judges are working through 
sentencings on a case-by-case basis. Changes of pleas and sentencings have almost come to a 
halt in the district, with most defense counsel asking for continuances in order to attempt to 
analyze the effect of Blakely (if any) on their cases. A meeting among the judges to discuss the 
problem may be held soon. 


“ No. CR 03-0146 (D.D.C. June 30, 2004). 
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District of Maine 

In United States v. Fanfanf^ Judge D. Brock Hornby reduced a defendant’s sentencing 
guideline range from a level 36 to a level 26 based on Blakely. In holding that the federal 
guidelines were unconstitutional. Judge Hornby concluded that Blakely did not permit a judge to 
conduct additional fact-finding that would increase a defendant’s sentence. 

District of Maryland 

In the District of Maryland, Judge Deborah K. Chasanow has described the situation in 
the wake of Blakely as “unprecedented” and as “definitely creating problems,” In her court, 
judges have apparently adopted widely varying approaches to Blakely. Some judges have 
decided to give alternate sentences to cover different contingencies that might arise. Other 
judges, however, believe that this approach is tantamount to giving impermissible advisory 
opinions and therefore is not proper. Some judges have also increased the interrogatories that 
they have criminal juries answer. One judge has even held a bifurcated proceeding in which a 
jury was asked to make determination as to the defendant’s “role in the offense,” an enhancing 
factor under the Guidelines. It may also be worthy of noting that later today. Judge Chasanow 
will participate in the taping of a nationwide teleconference being broadcast by the Federal 
Judicial Center to judges around the country, in which she and other participants will attempt to 
describe the varying approaches that courts are taking to resolving the issues posed by Blakely. 

District of Massachusetts 

In United States v. Mikutowicz,^‘ Judge Rya Zobel rejected a motion for re-sentencing 
under Blakely because the defendant’s “notice of appeal has effectively deprived this Court of 
jurisdiction.” Judge Zobel noted, however, that “since the sentence is based in part on facts 
determined by the Court, it may well be illegal.” 

Judge Gertner reports that she sentences in cases since Blakely in cases in which a) there 
were no enhancements, b) the defendant had explicitly admitted to the enhancement, c) the 
defendant waived any Blakely issues (i.e. the Guideline sentence was likely to be less than the 
amount he or she had already served.) As to all other defendants who have been convicted or 
have plead guilty (and as to whom she has accepted the plea), she has issued a procedural order 
to determine if they intend to challenge the constitutionality of the Guidelines or proceed in some 
other fashion. She has arguments scheduled for next week on a group of cases raising the 
constitutionality and severability issue. 

District of New Mexico 


“ No. 03-47-P-H (D. Me. June 28, 2004). 

2004 US. Dist. LEXIS 12516 (July 7, 2004). 
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Judge James O. Browning reports that Blakely is having various unsettling effects. In an 
attempt to respond to Blakely, Judge Browning (and possibly others) are using a modified 
Judgment and Conviction Order in New Mexico that include language reflecting alternative 
sentences. Moreover, the probation office is preparing a separate section in pre-sentence reports 
that determines “Blakely computations” (e,g,, enhancements without jury fact-finding). 

District of New York (Eastern) 

In United States v. Medas^^ Judge I. Leo Glasser found my analysis in United States v. 
Croxford to be persuasive. Accordingly, he found the Guidelines unconstitutional. He also 
found Croxford' & analysis about the difficulties in turning these matters over to a jury to be 
persuasive. Accordingly, he declined the governments request for a new 20-page Supplemental 
Verdict Sheet, 

A newspaper account also reports that on Friday, Judge Nina Gershon has also found the 
sentencing guidelines unconstitutional,^ 

District of New York (Southern) 

In United States v, Gonzalez f Judge Deborah A, Batts postponed the sentencing of the 
defendant for two weeks following Blakely, but noted she was “currently of the mind to sentence 
the Defendant solely on the facts admitted by the defendant during his guilty plea,”^* She 
observed that “Blakely calls into serious question the long-standing practices of federal courts in 
implementing the United States Sentencing Guidelines,”” 

In United States v. Mikelinich^'^ Judge Colleen McMahon reportedly adopted my 
argument in the Croxford decision, and found the sentencing guidelines unconstitutional. She 
reduced a defendant’s sentence from 37 months to 15 months.^' 


“ 2004 U.S. Dist. LEXIS 1 1760 (S.D.N.Y. June 25, 2004). 

“ Tom Perrotta, Another New York Judge Finds Sentencing Guidelines Unconstitutional, 
N.Y. Lawyer, July 12, 2004. 

” _ F.Supp.2d , 2004 WL1444872 (S.D.N.Y. June 28, 2004). 

” Id. at *2. 

” Id. 

™ No. 03-CR-950 (S.D.N.Y.). 

Email from James E. Long, Esq., of Albany, New York, reported on 
www.ussguide.com. 
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District of Oklahoma (Northern) 

Chief Judge Sven Erik Holmes has announced a four-point plan on a going-forward basis 
in order to maintain a fair and workable process under the federal sentencing guidelines, while 
folly protecting each Defendant’s Sixth Amendment jury trial rights as articulated in Blakely v. 
Washington. Here is the plan in its entirety: 

1 . This Court will only accept a plea of guilty accompanied by a Sixth Amendment 
waiver of jury that expressly applies to both guilt or innocence and to sentencing. If the 
Defendant does not desire to waive his or her Sixth Amendment rights in all respects, a 
jury trial on all relevant issues will ensue. Such a waiver and consent to judicial 
factfinding is contemplated by the Constitution, Blakely v. Washington and sound public 
policy. 

2. For those cases resolved by a plea pursuant to such a comprehensive waiver, 
judicial factfinding at sentencing will require that any contested adjustment or departure, 
both upward and downward, must be based on facts established beyond a reasonable 
doubt. The Court recognizes this may have significant consequences, particularly in the 
areas of relevant conduct and determining amounts (e.g. drug quantities; dollar amounts 
of intended loss). Nevertheless, the Court believes the language in Blakely equating 
judicial factfinding with jury factfinding as a matter of Sixth Amendment jurisprudence 
implicitly, if not explicitly, requires this enhanced evidentiary standard. Moreover, 
experience tells us that most such sentencing adjustments are not difficult to establish 
beyond a reasonable doubt, but that it will simply require more time, energy, and effort to 
do so. 

3. For those cases that go to trial, facts necessary to support relevant sentencing 
adjustments and departures will be set forth on the verdict form for the jury to find 
beyond a reasonable doubt. A mechanism will be established whereby all parties have 
foil notice of such possible adjustments prior to trial. The Court will give the jury such 
instructions as are necessary and appropriate to make these findings of fact. This judicial 
officer, having met with the jury in every case during my last nine years on the bench, has 
great confidence in the jury’s ability to address these issues fairly and effectively. 

4. The United States should include significantly more detail in its charging 
documents. For those cases that are resolved by entry of a plea, this will reduce the 
amount of judicial factfinding needed at sentencing. For those cases that go to trial, the 
jury will have a more complete understanding of the matters that will be presented on the 
verdict form as items to be proved beyond a reasonable doubt. 

Moreover, the Court anticipates that in some cases that go to trial involving 
relevant conduct, evidence of such conduct may not be admissible because it may be of 
limited probative value in proving the crime charged and highly prejudicial. Only in the 
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most unique case will the Court permit a bifurcated procedure whereby guilt or innocence 
will be considered in a first phase and relevant conduct will be offered in a second phase. 
Since the United States hereafter must prove all relevant conduct beyond a reasonable 
doubt in any event, the United States should consider simply including any such relevant 
conduct allegations as part of the crime or crimes being charged. Of course, only time 
will tell whether, and to what extent, relevant conduct will continue to play a significant 
role in federal sentencing after Blakely. But, in this regard, it should be noted that most 
everyone involved in our criminal justice system, at least to some extent, has concerns 
about the manner and degree to which relevant conduct has impacted federal sentencing 
under the current system. 

This four-point plan will maintain the workablity and fairness of the 
federal guideline system, while addressing the legitimate concerns expressed in 
Blakely that in certain instances judicial factfinding by a lower standard of proof is 
inconsistent with a Defendant’s Sixth Amendment rights. 

In Judge Holmes’ judgment, if the four-point plan is followed the federal sentencing guidelines 
are constitutional. Judge Holmes has stated in court that, if the plan is implemented, the 
constitutionality of the guidelines can be maintained. 

District of Oklahoma (Western) 

Chief Judge Robin J. Cauthron reports that almost every sentencing has been continued in 
the wake of Blakely, with these requests generally being joint or unopposed applications. 

Various meetings between interested parties are on-going and the court expects to rule on the 
legal issues in the near future. Essentially the system has been paralyzed in the short term, with 
the long term implications yet to be determined. 

District of Rhode Island 

Judge William Smith reports that the three active judges have meet several times in an 
effort to maintain a coordinated approach. No final decision has been reached. In the mean time, 
a number of criminal proceedings have been postponed. Some pleas continue to be taken, but 
only in those cases where no Blakely issue is apparent. It appears that a majority of these new 
cases have a potential Blakely issue. 

District of South Carolina 

Judge Cameron Currie reports that the post-Blakely situation is more serious than 
anything she has seen in her 26 years as, variously, federal prosecutor, magistrate judge, federal 
practitioner, and district judge. Justice O’Connor said that the decision would “wreak havoc,” 
and it has done that in South Carolina, South Carolina does not have a district-wide approach. 
Several judges initially cancelled sentencings and others forged ahead. As for the Columbia 
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Division (where Judge Currie sits), judges are generally trying to move ahead with sentencings. 
Federal prisoners here are housed in local jails under contracts with the USMS, Due to 
overcrowding and cost issues Judge Currie notes that “we simply do not have the luxury of 
delaying sentencings.” 

The first judge to sentence after Blakely simply removed the Blakely enhancement and 
gave a lower sentence. One of the other judges, who initially cancelled his sentencings, has now 
rescheduled 20 of them. He intends to advise all counsel by memo to evaluate the impact of 
Blakey, discuss it with their clients and submit additional objections to the pre-sentence report 
(PSR) if warranted. This will require a new addendum to each PSR where there is a Blakely 
issue. Judge Currie has not cancelled any sentencings, but has had to continue a few when 
Blakely issues were complex. Her procedure has been to review the PSR to determine if there is 
a Blakely issue and, if so, to advise the Probation Officer to discuss the matter with the defense 
and prosecution to see if it can be worked out. In a number of cases, she has taken "Blakely 
waivers” and proceeded to sentence. In these cases, she has offered defendants the right to 
withdraw their pleas, but no one has taken her up on that. In cases where there is no consensual 
resolution, she is holding that Blakelydoes apply to the U.S. Sentencing Guidelines and finding 
the Guidelines unconstitutional rather than apply them in a piecemeal fashion. She then 
sentencing under the general statutes. At the same time, she is ruling on all guidelines objections 
and stating what her sentence would have been under the guidelines. She is not pronouncing an 
alternative sentence as she believes there are legal impediments to that procedure. Finally, she is 
stating what the much lower sentence would have been if she had simply removed the 
enhancements that are problematic under Blakely but otherwise followed the guildelines. In 
cases where Guideline enhancements derive from criminal history, such as career offender, she 
has ruled that Blakely does not apply per the Apprendi reservation re fact of a prior conviction. 

This week. Judge Currie anticipates have pre-trial conferences involving 30 - 35 
defendants. She further anticipates that the Government will ask for Blakely continuances so that 
they can recall the grand jury to supercede the indictments. Thus, those detained pending trial 
will be held even longer in local jails. Some of the Federal Public Defenders are advising their 
clients not to sign plea agreements stipulating to relevant conduct. Judge Currie expects there 
will be more trials and that some will be bifurcated. 

Blakely will add dramatically to the District of South Carolina’s budget needs, as the 
court may need to transport and resentence hundreds of inmates. The workload will increase at 
the district and appellate levels, trials for those in the pretrial stages will be delayed as 
indictments are superceded, and there will be more trials which will take longer. The consequent 
impact on the cost of defender services , fees of jurors, and the U.S. Marshals budget there may 
be quite significant. 

Finally, Judge Currie reports that the Fourth Circuit will hold a hearing en banc on a 
Blakely case the first week of August. Even though the case is being expedited, it is not known 
when a decision will be issued or whether subsequent Supreme Court review will be sought. 
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District of Texas (Northern) 

Judge Barbara M.G. Lynn of the Northern District of Texas reports that Blakely is having 
“considerable unsettling effects.” She has held one sentencing hearing since Blakely, in which 
she issued a “backup” sentence under the both the Guidelines and a non-Guidelines approach. A 
number of other sentencing matters have been continued. 

District of Texas (Western) 

According to a newspaper report. District Judge W. Royal Furgeson announced at Raja 
Kaki’s sentencing last Thursday that he agreed that Blakely had essentially shifted responsibility 
for enhancing punishment on defendants from judges to juries, San Antonio’s three other federal 
judges said they would issue dual sentences — one under the federal guidelines and a backup not 
incorporating them — in the event the guidelines are thrown out.^^ 

Judge Frank Montalvo reports that the Chief Judge of the District was the first one to 
encounter a Blakely objection. In United States v. Rucker (as of yet unpublished and unreported). 
Chief Judge Walter S. Smith, Jr., dealt with it in a maimer similar to Croxford, ultimately 
imposing three sentences. One sentence would assume the Sentencing Guidelines are valid and 
would be determined by reference thereto. One sentence would assume that Blakely applies to 
the Sentencing Guidelines and that the defendant’s sentence must be determined by reference 
only to facts proved beyond a reasonable doubt or admitted to by the defendant. The last 
sentence would assume the Sentencing Guidelines are unconstitutional, and the court would then 
impose a sentence within the statutory sentencing range under indeterminate sentencing. By 
doing this, Judge Smith attempt to ensure that at least one of the sentences will survive appeal, 
and that no defendants will have to be resentenced once it is finally determined what application 
Blakely will have to federal sentencing. Judge Montalvo further reports that since Blakely he has 
taken up seventeen sentences and there were no Blakely issues in any of them. He intends to 
seriously consider following an approach similar to Judge Smith’s. 

District of Virginia (Eastern) 

Judges Henry Hudson and Gerald Lee report that the most conspicuous impact of Blakely 
is a lack of uniformity in sentencing. All eleven judges in the District seem to be adopting 
different approaches. Moreover, each case requires a separate analysis to determine if the 
Guidelines are constitutional as applied to that case. The most pressing issues seem to be arising 
from cases coming up for sentencing following juiy trial with significant potential enhancements. 
It is not immediately clear what solutions will be totally equitable or satisfactory in these 
circumstances. In addition, a number of guilty pleas have been entered where eliminating 
upward enhancements might distort the outcome to the extent that it may undermine the “basis of 


http ://www.mvsanantonio. com/news/crime/stories/ 
MYSA071004.1B.arsonsentencing.25fb589d.html. 
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the bargain” - requiring the plea to be set aside on the ground of mutual mistake of law. Needless 
to say, the U.S. Attorney’s Office is struggling to figure out how to include all relevant conduct 
in the indictment without diverting the jury on time consuming collateral side-trips. Judges are 
also bracing for the tidal wave of cases returned from the Fourth Circuit for resentencing after it 
rules on Blakely. 

District of West Virginia (Southern) 

In United States v. Shamblin^^ Judge Joseph R. Goodwin agreed with Croxford that “any 
fact that increases the penalty for a crime beyond the statutory maximum” must be proven 
beyond a reasonable doubt.^"' According, the federal guidelines were unconstitutional. Judge 
Goodwin went on to reduce Shamblin’s sentence from 240 months under the Guidelines to 12 
months under the “option 2” approach described in Croxford. Judge Goodwin concluded: 
“Today, Shamblin’s case illustrates the upheaval that Blakely will cause in federal courts, at least 
for a time. At 240 months, Shamblin’s sentence represented much that is wrong about the 
Sentencing Guidelines; at 12 months, it is almost certainly inadequate. My duty, however, is only 
to apply the law as I find it.”^^ 

District of Wyoming 

Chief Judge William Downes reports that two hearings were continued last week because 
of Blakely, as neither side knew how to handle the issue. He reports that there is “more 
confusion and more angst about Blakely any other decision in recent memory,” 

H. Possible Congressional Responses to Blakely. 

The description of varying responses around the country may provide support for the 
conclusion that Blakely had considerable unsettling effects on the federal courts around the 
country. In such circumstances, it is easy to use terms such as “crisis” or “chaotic” to describe 
the result. For instance, USA Today reported on Monday that some “legal experts” believe the 
results of Blakely “could be chaos in the U.S. Court system.”" Indeed, one federal judge in 
Washington State has reportedly described Blakely as producing “complete and utter chaos, 


“ _ F.Supp.2d , 2004 WL 1468561 (S.D.W.Va. June 30, 2004). 

" Id. at *7. 

" Id. at *9. 

" Joan Biskupic, High Court Ruling Sows Confusion, USA Today, July 12, 2004. 

’’ Tracy Johnson, "Utter Chaos " Means Less-Severe Sentences for Serious Crimes, 
Seattle Post-Intelligencer Reporter, July 12, 2004. 
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while another in Florida has reportedly said things are “very chaotic.”™ 

In my view, such apocalyptic terms as “chaos” are inappropriate, at least with respect to 
describing the federal system. To describe federal criminal practice today as “chaotic” would 
unfairly minimize the efforts of the capable judges who are laboring to avoid such an outcome. 
As my description of their efforts hopefully indicates, they are at least having success in 
resolving the cases before them and, within each individual district, producing an appropriate 
sentence in light of the law as the judge understands it. 

I will leave it to others to decide whether the current situation is worthy of a legislative 
“quick fix” and, if so, whether such a fix can be drafted consistently with constitutional 
commands. I would suggest, however, that any short term solution should not lead this 
Committee and the Congress to ignore the vital issues surrounding criminal sentencing. 

In recent months, federal criminal sentencing has been a vibrant topic of discussion. 

Some have argued that the federal sentencing guidelines are too tough and should be generally 
adjusted downward. For example. Justice Anthony Kennedy argued at the American Bar 
Association’s Annual Convention last summer that the federal sentencing guidelines should be 
revised downward.™ Others believe that the guidelines still result in unduly lenient sentences in 
some circumstances. For instance, Congressman Sensenbrenner has introduced H.R. 4547, 
“Defending America’s Most Vulnerable: Safe Access to drug treatment and Child Protection Act 
of 2004.” The bill includes a broad slate of tough mandatory sentences for a wide range of drug 
crimes. Between these various positions, an almost infinite array of positions is possible. I 
recently espoused my own general view that the federal sentencing guidelines generally produce 
appropriate sentences, but that the mandatory minimum sentences may conflict with the goals of 
a guidelines structure,* Other arguments for reform have also been advanced.'" 


™ Elaine Silvestrini, Confusion Rules in Federal Courts, Tampa Bay OBSERVER, July 
12, 2004. 

™ Associate Justice Anthony M. Kennedy, Speech at the American Bar Association 
Annual Meeting, at 4 (Aug. 9, 2003), available at 
www.supermecourtus.gov/Dublicinfo/sneeches/sD 08-09-03.html. 

Paul G. Cassell, Too Severe?: A Defense of the Federal Sentencing Guidelines (and a 
Critique of the Federal Mandatory Minimums), 56 Stan. L, Rev. 1017 (2004). 

See, e.g., Orrin G, Hatch, The Role of Congress in Sentencing: The United States 
Sentencing Commission, Mandatory Minimum Sentences, and the Search for a Certain and 
Effective Sentencing System, 28 WAKE FOREST L. Rev. 185 (1993); REPORTS OF THE 
Proceedings of the Judicial Conference of the United States 13 (Mar, 1993); U.S. 
Sentencing Comm’n, Mandatory Minimum Penalties in the Federal Criminal Justice 
System (1991). 
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Today is not the day for finally resolving what the federal sentencing system should look 
like in the coming decades. My modest suggestion is only that this determination should be 
made only after a full and informed dialog between Congress, the Executive, the Judiciary, and 
other interested parties. In other words, while Blakley may be viewed as a short term problem 
requiring an immediate solution, perhaps with longer perspective it can viewed as spur for 
discussion and improvement. 

I would be happy to answer any questions that the Committee might have about my 
description of the effects of Blakely, consistent with my obligation to avoid comment on pending 
legal issues. 
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FRUira 

Families Against Mandatory Minimums 
F 0 U N D A T i ON 


August I > 2003 

The Honorable Diana E. Murphy 
Chair 

United States Sentencing Commission 
One Columbus Circle, N.E. 

Washington, D.C. 200002-8002 

Re: Issue for Comment: Downward Departures 
Dear Judge Murphy: 

We write to provide you our perspective as you respond to the directive contained in the 
Prosecutorial Remedies and Other Tools to End the Exploitation of Children Today Act of 2003, 
Pub. L. 108-21 (“Protect Act”). Specifically we focus on section 401(m) which directs the 
Sentencing Commission to review the grounds on which downward departures are based and 
appropriately amend the guidelines to substantially reduce the incidence of downward departures. 

As you know, FAMM is a champion of judicial discretion. Because discretion is built 
into the guidelines, we have always taken an active interest in the Commission and supported the 
guidelines as preferable to mandatory minimums. FAMM and other civil rights and criminal 
justice oi^anizations wrote you shortly after passage of the Protect Act urging that the 
Commission do everything in its power to preserve judicial departure authority. Departures are 
necessary to the health of the federal sentencing guidelines, particularly in light of the guidelines’ 
relative rigidity and complexity. We specifically urged you to conduct a comprehensive review 
of Judicial departures to develop a thorough understanding of the underlying reasons for current 
departure rates. See Letter to Diana E. Murphy from Leadership Conference on Civil Rights, et 
al. of April 28, 2003. We encouraged you to use this information and the insights you develop to 
reduce the incidence of departures without disturbing departure authority. 

Compelling support for that position is presented in the letter submitted to you by the 
Practitioner’ Advisory Group and we endorse its perspective and recommendations. See letter 
from James Felman and Barry Boss to Diana E. Murphy of August 1 , 2003 . The PAG presents 
evidence of the role that government-supported “fast-track” departures have played in driving 
departure rates and debunks the government’s use of statistics to support their case that judicial 
departures are lawless and excessive and must be limited. Id. at 2-3. The PAG believes that the 
Commission will find that courts are granting departures not sought by or acquiesced in by the 
government in only 7.5 to 1 2 percent of all cases. 


1612 K Street, NW • Suite 700 • Wastiinglon, O.C. 20006 • (202) 822-6700 • fax (202| 822-6704 • FAMM8famm.org . hltp://»«»,famm.or8 
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We write separately to advise you of the Departure Study Project sponsored by FAMM 
and share with you our very preliminary findings.. The Departure Study Project was prompted by 
U.S. Attorney William Mercer’s testimony before the Commission on March 25, 2003. You will 
recall that Mr. Mercer discussed the perspective of the Department of Justice on the 
Commission’s response to directives contained in the Sarbanes-Oxeley Act. 

Mr. Mercer devoted part of his testimony to the subject of judicial departures in white 
collar cases. He decried what he described as a pattern of judicial abuse of departure authority. 
Mr. Mercer identified several departures, those for charitable or civic work, aberrant behavior, 
employment record, family ties, post-offense rehabilitation, diminished capacity, mental 
condition and other, unmentioned departures as “fodder in virtually every sentencing of a white 
collar defendant ....’’ Testimony of William W. Mercer, U.S. Attorney, District of Montana, and 
Paul K. Charlton, U.S, Attorney, District of Arizona at 9 (March 25, 2003) (“Mercer 
Testimony”). As evidence of these alleged judicial evasions, he presented the Commission with 
sununaries of 78 “troubling” cases from 49 federal districts. He advised the Commission that 
“the pattern now seems clear that federal judges are using downward departures frequently, in 
some cases nearly routinely, as a way of avoiding imposing the prescribed guideline sentence,” 
Mercer Testimony at 8 (March 25, 2003). 

He advised the Commission that the Department of Justice would take steps in light of 
these “troubling” departures and the failure of the Sentencing Commission to fulfill its 
responsibility to prevent departures from “becoming an obstacle to reaching the statutory goals of 
sentencing.” Specifically, the Department would “seek legislation ... to address the 
unacceptably high levels of non-substantial assistance downward departures.” Mercer Testimony 
at 9-10. 


That promise was fulfilled when Rep. Thomas Feeney introduced what came to be known 
as the Feeney Amendment to the Amber Alert bill, today incorporated into the Protect Act. 

FAMM is perhaps best known for bringing the human face of sentencing to policy- 
makers, members of Congress, the public and, of course, the Sentencing Commission. We 
decided to examine as many of the 78 cases as we could to develop a fuller understanding of 
these most troubling of departures and tell the stories of the defendants they benefitted. We were 
particularly interested to learn why these cases were presented by Mr. Mercer as examples of 
widespread use of departures to evade appropriate guideline sentences. 

Methodology; 

Our study involves the following steps: 

• Locate and contact the defense attorney by telephone, describe the project and 
provide the DOJ case summary and links to Mr, Mercer’s testimony on the 
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Commission website. 

• Conduct a scripted interview with defense counsel to determine why the departure 
was sought and to request relevant documents.' 

• Review all documents provided, available court opinions, including appellate 
opinions, and any media coverage.^ 

• Draft narrative summaries, with citations to the available record, describing the 
offenses, explaining why the departures were sought and why they were granted, 
and noting whether the departures were appealed, and if so, the outcomes. 

• Have defense counsel review narrative summaries for accuracy. 

We strived for objectivity and refrained from making judgments in the narratives about 
the conclusions Mr. Mercer drew from the cases. We relied as much as possible on court 
documents, pleadings, orders, and similar record materials in drafting our narratives. We were 
alsoeommitted to learning about and telling the stories of the circumstances that led the 
defendants to seek and the judges to grant the departures. Of course, there is tension between our 
roles as researchers and advocates. While we do not presume to endorse the propriety of any 
given departure in the DOJ example cases, we felt it important to explain why they were sought 
and why they were granted. The narratives that are attached to this letter at Tabs A - F tell those 
stories in 2-4 page summaries.’ 

This letter presents the DOJ examples verbatim followed by thumbnail sketches of the 
narratives found at Tabs A- F. We draw some conclusions about the DOJ examples, particularly 
where it appears the DOJ example omits what vve consider relevant information as documented 
by our review. We have many oases to complete and present only the handful we have so far 
completed for your review. Our conclusions are necessarily preliminary. 


' We are grateful to our volunteers, including summer associates from two area law 
firms, who are assisting us with the interviews, gathering and analyzing sentencing documents 
and drafting narrative summaries. 

’ We did not request Pre-sentence Investigation reports in light of their confidential 
character. 

’ We do not include with this letter the court documents we gathered for each case as they 
are extensive. We are happy to provide them if you wish to review them. 
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The DOJ Cases and our findings: 

TAB A United States v. Sarmiento, 01-40185, Northern District of California, 

Judge Claudia Wilken. 

DOJ description: In United States v. Sarmiento, the defendant pled guilty to 
fraud in connection with access devices. Defendant stole credit card applications 
belonging to 50-100 of his employer 's customers and used the information to 
purchase roughly $250,000 of merchandise and credit over the internet. 

Defendant moved for a downward departure based on extraordinary acceptance 
of responsibility, family ties and a combination of factors. The defendant's offense 
level was 13 (Zone D, 12-18 months imprisonment). Over the government's 
objection, the Court departed to a level 10 (6-12 months) and sentenced the 
defendant to five-years 'probation and 12- months' community confinement. 

Our findings; The DOJ summary of the Sarmiento case neglects to describe the 
profoundly disturbing circumstances that led the defendant to seek and the judge to grant a 
departure. Mr. Sarmiento’s wife lost their first baby in childbirth because the obstetrician failed 
to recognize the fact that the child was too large. The baby strangled in the birth canal while the 
doctor attempted to perform a caesarian section and Mrs. Sarmiento nearly died on the operating 
table. The couple became profoundly depressed, and the stress on Mr. Sarmiento was 
exacerbated when he lost his job. Mrs. Sarmiento became pregnant again and Mr. Sarmiento, 
unemployed, began to support his family through criminal activity, and lost himself in gambling 
and drug use. His wife gave birth a year to the day after the first baby died. Too deeply depressed 
to take an interest in motherhood, she left all caregiving to her husband who is, by all accounts, a 
loving father. When Mr. Sarmiento was arrested, he made every effort to cooperate, confessing, 
preserving evidence and offering to participate in a sting. The target would not deal with him 
despite his repeated efforts, and he was unable to secure a substantial assistance departure. He 
turned his life around following his arrest. He sought the departure for a variety of factors, 
especially to care for his infant son. 

The government did not appeal the departure. 

TAB B United States v. Checoura, No. 01-149, D.N.J., Judge Stephen M. 

Orlofsky. 

DOJ description: In United States v. Checoura, the defendant, a bookkeeper for 
S&S X-Ray Products, was convicted of interstate transportation of stolen 
property. Pursuant to Section 5K2. 13 (diminished capacity), the defendant 
received a two-level downward departure from an offense level of 20 because the 
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defendant 's compulsive gambling disorder significantly impaired her ability to control 
her embezzlement of over $4 million from her employer over a five-year period. This 
reduced the guideline range from 33-41 to 27-33. 

Our findings: This description, while correctly noting that Ms. Checoura’s gambling 
addiction was the underlying basis for the departure, fails to acknowledge the extensive evidence 
of her mental illness, the painstaking approach the court took in considering the departure or the 
fact that, having granted a two-level downward departure. Judge Orlofsky sentenced Ms. 
Checoura to the middle of the sentencing range. Ms. Checoura was sexually abused as a child 
and beaten violently by her first husband. She began gambling while still in the Philippines to 
“escape a tremendous workload and a marriage that (quite literally) nearly killed her.” In the 
United States, she gambled almost daily, wagering up to $50,000 monthly. Ms. Checoura’s 
expert witness submitted a written evaluation that included diagnostic tests and the results of 
three examinations and testified in support of the conclusion that she suffered from, inter alia, 
Pathological Gambling, Post-traumatic Stress Disorder, and Recurrent and Severe Major 
Depression. Judge Orlofsky concluded in a thorough and thoughtful published opinion after a 
full sentencing hearing, four supplemental briefs and full consideration of the government’s 
policy arguments that Ms. Checoura suffered from a significantly reduced mental eapacity that 
was sufficiently linked to her criminal conduct. As firrther evidence of his balanced approach to 
the sentencing, he sentenced Ms, Checoura, who was 67 years old, to the middle to the guideline 
range explaining that “[ajlthough I have determined that Checoura possessed significantly 
reduced mental capacity, that is not to say she is entirely blameless.” Ms. Checoura’s counsel 
described Judge Orlofsky as a conservative Judge, not easily given to departures. 

The government did not appeal the departure. 

TAB C United States v. Jacobson, No. 02-1 1 5, W.D.N.Y, Judge Michael A. 

Telesca. 

In United States v. Jacobson, a psychiatrist charged in a health care fraud 
matter, received a probationary sentence after a seven-level downward departure 
(from a Zone D sentencing range of 24-30 months) principally on the grounds of 
diminished capacity. The Court concluded that a prison sentence would be 
inappropriate and departed to an offense level of 10 (which provided for a range 
within Zone B of 6-12 months). The five-year probationary sentence, $50, 000 fine 
and restitution order ($786, 585), included special conditions of probation that the 
defendant serve his first six months in home detention, perform 250 hours of 
volunteer community service per year for five years, and submit to psychiatric 
care. An appeal is pending. A sentence of incarceration would have removed the 
doctor from practice. Now the doctor is fighting to retain his medical license with 
the state medical board and using the fact that the district court ordered him to 
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perform community service as a reason to maintain his license. The Court relied 
primarily on the defendant 's diminished capacity motion, finding that the 
hypomanic condition diagnosed by defendant 's expert "caused him to be unable 
to control this drive to act as he did" in overbilling. The Court, however, also 
cited "other factors" coupled with the illness resulting in his diminished capacity 
to Justify the departure. While the Court stated that the restitution agreed to by 
Jacobson "does not warrant any special consideration for his sentence" and 
concluded "that fact alone" does not entitle defendant to a downward departure, 
the court found the acceptance of responsibility reflected by that restitution 
"noteworthy" and apparently included it as one of the factors leading to the 
sentence imposed. More clearly cited were the Court 's conclusions that "[t]he 
defendant is a valuable asset to this community in that he lakes care of a large 
number of mental patients" and that removing him from the community "would 
cause a deep hardship to his patients who rely upon continuity of care in 
rendering psychotherapy and would put a tremendous burden on other 
psychiatrists to absorb the patient load. " 

Our findings; While the facts presented are accurate, if incomplete, this DOJ summary 
mentions that the government appealed the downward departure, but does not reveal that the 
departure was affirmed in January 2003 in a published opinion. The record we reviewed 
characterized Dr. Jacobson as a highly skilled psychiatrist who was well known for his self- 
sacrificing philosophy of treatment and extraordinary commitment to those in need. He turned 
no patient away. He was known for treating difficult patients other psychiatrists refused and he 
was the only doctor of his skill level in the community who would always accept patients 
regardless of conditions, finances or insurance status. Dr. Jacobson’s expert described a man 
who was himself severely depressed and who kept his illness a secret, treating himself with anti- 
depressants that in turn induced a manic-depressive, bi-polar cycle. These swings drove his 
ability to work productively and also compelled him to act on the drive to compensate himself 
for his irresistible self-sacrifice. The government did not contradict this evidence, examine Dr. 
Jacobson, or offer any expert opinion to contradict the defense expert. It did argue the facts were 
insufficient to support a downward departure. The government also suggested on appeal that 
Judge Michael A. Telesca used the departure to avoid a guideline he disagreed with It was clear 
that Judge Telesca struggled with this case. He opened the sentencing by telling the court “[t]his 
is probably one of the most difficult cases I have ever had.” Over thirty pages of sentencing 
transcript, the judge never expressed displeasure with the guidelines and repeatedly invoked them 
as he made his decisions and specific findings. See Brief for Defendant-Appellee at 26. 

TAB D United States v. Hauck, 02-63, M.D. FI., Judge Atme C. Conway 

DOJ Description: In United States v. Hauck, the defendant pled guilty to bank 
fraud. The PSR calculated defendant 's offense level to be 18 even though the 
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government recommended an offense level of 13 (based on its belief that the loss 
overstated defendant’s culpability). The Court, however, departed downward 
below even the government ‘s recommendation to a level 10 (range of 6-12 
months) based on aberrant behavior. It sentenced defendant to three- years ' 
probation with a special condition of sbc-months ’ home detention. 

Our findings: The DOJ description is confusing if not inaccurate. Judge Conway, who 
denied two of Mr. Hauck’s motions for departure based on extraordinary acceptance of 
responsibility and multiple causation of loss, granted two downward departures. One motion for 
a three-level departure was supported by the government. That departure was based on the 
parties’ agreement that the loss calculated under the guidelines overstated the seriousness of the 
offense. The other departure granted by the court was three levels for aberrant behavior. Mr. 
Hauck, who was sixty-nine years old, argued that he had never offended in the past, had not 
engaged in significant planning of the crime and his criminal conduct was of limited duration. 
The Statement of Reasons is perfunctory. That said, the judge considered objections to the PSR, 
sentencing memoranda, and multiple briefs from both sides addressing the four motions. 
According to defense counsel. Judge Conway is not seen as a judge who routinely grants 
departures. Attorneys are expected to provide sound and documented reasons if they hope to 
convince the court. The government opposed three of the downward departures and the court 
only granted one of the three over the objection. 

The government did not appeal the departures. 

TAB E United States v. Sadolsky, 99-5780, W.D.Ky., John G. Heybum, II 

DOJ description: In United States v. Sadolsky, a regional carpet manager with 
Sears fraudulently credited his personal credit card account with $39,477 in 
returned merchandise. He was convicted of computer fraud because he accessed 
the corporation 's computers thirteen times and fraudulently credited his personal 
credit card for returned merchandise. Although the statute required a minimum 
term of imprisonment of six months, the Court departed downward two levels 
under Section 5K2. 13, based on defendant 's gambling disorder. The defendant 
received a term of six months ' home confinement (not imprisonment) in violation 
of the statutory requirement. The government appealed. The judgment was 
affirmed in an opinion published at 234 F.3d 938 (6ihCir. 2000). 

Our findings: This description refers to a six-month mandatory minimum sentence 
prescribed by the statute and states the judge ignored that minimum. That argument was not 
raised by the government on appeal. The six-month sentence was a guideline provision under 
then section 2F1. 1(c)(1), not a statutory mandatory minimum, which may explain why the 
government did not appeal on that ground. As discussed by the government, Mr. Sadolsky had a 
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gambling disorder. He was consumed by his gambling addiction. He earned $30,000 annually 
and could gamble that amount in one week. He stole to support his habit and was so desperate at 
one point that he sold his wife’s wedding ring. When confronted with his thefts, he immediately 
confessed, entered into a plea agreement, agreed to upward adjustments, and began making 
regular restitution. The plea agreement permitted him to seek a downward departure for 
significantly reduced mental capacity. Judge Heybum held a lengthy sentencing hearing at which 
Mr. Sadolsky presented unrebutted evidence of his addiction and argued that his compulsion led 
to the theft. Judge Heybum granted a two-level departure, one level more than requested. The 
government argued that gambling disorders are not proper departure grounds and that there was 
an insufficient nexus between Mr. Sadolsky’s illness and his criminal conduct. The Court of 
Appeals for the Sixth Circuit carefully reviewed circuit precedent and the 1998 amendment to 
U.S.S.C. § 5K2.13 in a thorough opinion affirming the challenged departure. 

TAB F United States v. Sanders, 01-0045, N.D. Al., Edwin Nelson 

DOJ description: In United States v. Sanders, a bank vice president defrauded 
her employer and two other victims out of monies in excess of $200,000. Although 
only losses related to the bank's loss were set forth in the indictment, the other 
thefts were covered in the plea agreement relating to restitution. The defendant 
sought a departure based upon charitable works, family ties and responsibilities, 
aberrant behavior, diminished capacity, and extraordinary efforts at 
rehabilitation The Court departed seven levels from an offense level of IS to 8 on 
the basis of defendant 's alleged diminished capacity and aberrant behavior. This 
established a guideline range of 0-6 months. He sentenced the defendant to eight 
hours in custody. The government appealed the sentence. The Eleventh Circuit 
reversed and remanded requiring the district court to explain why her mental 
condition took the case outside the heartland of similar cases. The Court imposed 
the same sentence on remand Although she had a high paying job and spent 
much of the money on herself, the Court found that the defendant embezzled 
money to "buy love in her close relationships " which permitted her to function in 
a "carefully built facade of success and normality. " The government has taken 
another appeal. 

Our findings; While the DOJ summary mentions the government’s appeal of the 
sentence imposed on remand, it neglects to mention that Ms. Sanders’ sentence, including the 
seven-level departure for diminished capacity, was upheld by the Eleventh Circuit prior to the 
March 25, 2003 Commission hearing. On remand. Judge Nelson issued a thorough and detailed 
description of his reasons for granting the departure that is not captured in the DOJ selections 
from the sentencing opinion. For example, the quote reproduced above is taken out of context. 
What Ms. Sanders’ expert witness, a psychologist for twenty yeas and once the chief 
psychologist for a state department of correction, said was that Ms. Sanders’ “illegal behavior 
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functioned to allow [her] to preclude experiencing overwhelming feelings of depression and the 
likely suicidal behavior that would surely have resulted if her lifelong, carefully built facade of 
success and normality were disrupted even for a scintilla of time.” He also said that “her illegal 
behavior functioned as a massive, almost psychotic, cty for help.” Judge Nelson made explicit 
findings based on the evidence presented and also explicitly found, based on his experience of 
twenty-five years on the bench, that “few if any defendants suffer from the type of psychological 
pathologies with which Sanders has been diagnosed. The court finds that even fewer suffer from 
pathologies as prevalent and extensive as those from which Sanders suffers. Thus, the court 
finds that this case lies outside of the ‘heartland’ of cases that are contemplated by the Sentencing 
Guidelines.” 

Preliminary Conclusions 

We cannot draw any conclusions about whether the cases submitted to the Commission 
by the DOJ that we have not yet reviewed are reliable examples of judicial guideline evasion. 

We can say that the cases we have explored so far do not strike us as obvious examples of 
judicial avoidance of the prescribed guidelines. 

We generally found records rich in detail. We saw evidence of thoughtful judges 
presented with compelling cases and balancing difficult decisions. For example, in Ms. 
Checoura’s case, the court considered numerous briefs, held a full sentencing hearing, and 
published a thoughtful, well-reasoned opinion granting the departure but sentencing the 
defendant to the middle of the guideline range. This did not strike us as an example of judicial 
evasion. Nor did the actions of Judge Telesca in the 7aco6son case, in which the judge stated on 
the record how difficult he found the case to be. Similarly, in the Sanders case, a case 
successfully appealed by the government, Judge Nelson on remand wrote a thorough, detailed 
and well-supported opinion explaining the departure for diminished capacity. Judge Conway, in 
Mr. Hauck’s case, considered and rejected two defendant motions for departure, granted one 
unopposed by the government and another over the government’s objections. This careful 
parsing of the grounds suggested an appropriate and deliberate consideration. In other cases, we 
learned about defendant circumstances that simply were not captured in the government’s 
summaries to this Commission. The Sarmiento family’s tragedies and Ms. Checoura’s terrible 
circumstances, while not conveyed in the DOJ descriptions, were before the courts that imposed 
those sentences. 

We expected to see more appeals by the government. The government declined to appeal 
three of the six cases we reviewed. Of the three appealed, the Courts of Appeals affirmed the 
departures in two cases. In the third. United Slates v. Sanders, the Eleventh Circuit Court of 
Appeals ovemiled one departure and vacated the other, remanding it for a fuller explanation. On 
appeal, the court affirmed the sentence on remand. We know that among the cases on which we 
have yet to report that approximately 30 were appealed and, of those about which we have 
information, about half were reversed on appeal. This suggests to us that in the cases considered 
the most egregious examples of judicial evasion, the system of seeking appeals works to find and 
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correct unwarranted departures. We do not yet know why the government chose not to appeal 
the other approximately 48 cases that it presented in summary form to the Commission as 
examples of unwarranted departures. 

> 

Admittedly, this is a very small sample - fewer than ten percent of the cases presented to 
the Cotiunission by Mr. Mercer. We are continuing to review the remaining cases and when 
finished, will make our final report available to the Commission. Our initial impression, however, 
based on the cases that we have reviewed, is that the departures appear to have been sought and 
granted in good faith. They do not strike us as supporting the proposition that judges are using 
departures as a way to avoid imposing the sentences prescribed by the guidelines as feared by Mr. 
Mercer. We thus continue to urge that you take a most delicate and moderate approach to the 
task set you by the Protect Act and leave undisturbed the ability of judges to depart when the 
facts warrant. 

Thank you for considering our views. 

Sincerely, 

Julie Stewart 
President 



General Counsel 
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Federal public defender 

Western Disfrkt of Washington 

Thomas W. Hillier, U 
Federal Public Defender 


July 8, 2004 


Senator Edward Kennedy 
Committee on Judiciary 
224 Dirksen Senate Office Building 
Washington DC 20510 

Dear Senators Leahy and Kennedy: 


Senator Patrick Leahy 
Committee on Judiciary 
224 Dirksen Senate Office Building 
Washington DC 20510 


Thank you for requesting input from Federal Public and Community Defenders 
concerning legislative proposals in the wake of the United States Supreme Court’s 
decision in Blakely v. Washington . Federal Public and Community Defenders represent 
tens of thousands of individuals in federal courts throughout the country each year. The 
Blakely decision struck down a state sentencing scheme that essentially mirrors the 
federal sentencing guidelines. Thus, your committee is considering proposals that seek to 
harmonize the federal sentencing guidelines with the principles of Blakely . Because the 
sentencing function dominates our work, we welcome the opportunity to provide our 
perspective and a proposal for your consideration. 


While the Blakely decision has provoked considerable controversy, it rests on a 
simple, fundamental constitutional principle: the deprivation of a person’s liberty requires 
that an accusation be proven to a jury, by competent evidence, beyond a reasonable doubt. 
This bedrock constitutional guarantee applies with equal force to sentence-increasing 
facts. The Blakely decision resuscitates these ideals by invalidating infirm legislative 
sentencing processes that ignore and imperil constitutional safeguards against deprivation 
of one’s liberty. The Blakely decision deserves the full measure of respect and effort 
required to sustain a system premised on limited government and equal justice under the 
law. 


It is troubling that the proposed legislation before your committee suggest that 
the Blakely decision is “problematic” and requires a “fix.” These proposals are designed 
to avoid Blakely , not embrace it. If any of these we have reviewed thus far is adopted, the 
current flawed sentencing regime which allows enhanced sentences based upon 
information that has not been subject to the strictures of due process, considered by a jury 
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nor proven beyond a reasonable doubt will flourish and grow worse. We already know 
many of the adverse effects of the current system. Last August at the American Bar 
Association annual conference, Justice Anthony Kennedy observed that our guidelines 
system unfairly Imprisons too many people for periods of time that are too long. This 
unseemly consequence occurs because sentences can be increased under our system 
without requiring presentation of compelling evidence to a jury. 

Our proposal simply incorporates the principle of Blakely in the current statute 
that governs the use and application of the federal sentencing guidelines, 1 8 U.S.C. 

§ 3553(b). The language we have added to that statute is lifted in large part from state of 
Kansas statutes that govern its sentencing law. The state legislature in Kansas 
incorporated Blakelv -like language in response to a decision from its own Supreme Court 
which invalidated the previous sentencing scheme for the same reason that our Supreme 
Court struck down the state of Washington’s scheme in Blakely . The proposal is simple 
and straightforward and achieves two worthy objectives. It comports with the 
requirements of our constitution and it will address Justice Kennedy’s concern with 
sentences that are too long by prohibiting sentence enlargement based on facts not 
provable beyond a reasonable doubt. 

We recognize that other suggested “remedies” currently before your committee 
are in a state of evolution. Nevertheless, none seems to appreciate the importance of 
embracing the fundamental constitutional rights that underlie Blakely . Rather, all are 
focused on either making the guidelines advisory or tinkering with the question of what 
constitutes a statutory maximum. Such options are doomed to failure because they 
aggravate rather than solve the problem addressed in Blakely . Judges will be asked to 
increase sentences based on facts that have not been tested and without the opportunity 
for meaningful appellate review. Even under the current system, a judge is required to 
hold a hearing on contested sentencing factors and have his or her decision subject to 
review. Making the guidelines advisory or allowing unfettered judicial discretion in 
imposing sentences up to the statutory maximum only serves to further denigrate the 
constitutional guarantees Blakely protects. 

We respectfully believe that the best legislative course is to acknowledge and 
embrace Blakely rather than attempting to sidestep or avoid its principle. We would 
welcome the opportunity to present further testimony to the Committee concerning our 
proposal and its probable impact on the federal sentencing system. Not only can we offer 
practical insight, we can rebut notions advanced by the Department of Justice and others 
that are contrary to our experience and, we believe, law. Our proposal will produce the 
tempering effect of the Fifth and Sixth Amendments and ultimately result in a much 
simpler and more constitutionally sound criminal justice system. 
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Again, we appreciate the invitation to offer our comments and proposal and look 
forward to fiirther conversations with your Committee, 


Very truly yours, 



Federal Public Defender 
:ph 

Enclosure 
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18U.S.C.§3553 

§ 3553. Imposition of a sentence 

(a) Factors to be considered in imposing a sentence- The court shall impose a sentence 
sufficient, but not greater than necessary, to comply with the purposes set forth in paragraph (2) of this 
subsection. The court, in determining the particular sentence to be imposed, shall consider - 

( 1 ) the nature and circumstances of the offense and the history and characteristics of 
the defendant; 

(2) the need for the sentence imposed - 

(A) to reflect the seriousness of the offense, to promote respect for the law, and 
to provide just punishment for the offense; 

(B) to afford adequate deterrence to criminal conduct; 

(C) to protect the public from further crimes of the defendant; and 

(D) to provide the defendant with needed educational or vocational training, 
medical care, or other correctional treatment in the most effective manner; 

(3) the kinds of sentences available; 

(4) the kinds of sentence and the sentencing range established for - 

(A) the applicable category of offense committed by the applicable category of 
defendant as set forth in the guidelines - 

(i) issued by the Sentencing Commission pursuant to section 
994(a)( i ) of title 28, United States Code, subject to any amendments 
made to such guidelines by act of Congress (regardless of whether such 
amendments have yet to be incorporated by the Sentencing 
Commission into amendments issued under section 994(p) of title 28); 
and 

(ii) that, except as provided in section 3742(g), are in effect on the 
date the defendant is sentenced; or 
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(B) in the case of a violation of probation or supervised release, the applicable 
guidelines or policy statements issued by the Sentencing Commission pursuant 
to section 994(a)(3) of title 28, United States Code, taking into account any 
amendments made to such guidelines or policy statements by act of Congress 
(regardless of whether such amendments have yet to be incorporated by the 
Sentencing Commission into amendments issued under section 994(p) of title 
28); 

(5) any pertinent policy statement - 

(A) issued by the Sentencing Commission pursuant to section 994(a)(2) of 
title 28, United States Code, subject to any amendments made to such policy 
statement by act of Congress (regardless of whether such amendments have yet 
to be incorporated by the Sentencing Commission into amendments issued 
under section 994(p) of title 28); and 

(B) that, except as provided in section 3742(g), is in effect on the date the 
defendant is sentenced. 

(6) the need to avoid unwarranted sentence disparities among defendants with similar 
records who have been found guilty of similar conduct; and 

(7) the need to provide restitution to any victims of the offense. 

(b) Application of guidelines in imposing a sentence . - 

(1) In General. - Except as provided in paragraph (2), the court shall impose a 
sentence of the kind, and within the range, referred to in subsection (a)(4) unless the 
court finds that there exists an aggravating or mitigating circumstance of a kind, or to 
a degree, not adequately taken into consideration by the Sentencing Commission in 
formulating the guidelines that should result in a sentence different from that described. 
In determining whether a circumstance was adequately taken into consideration, the 
court shall consider only the sentencing guidelines, policy statements, and official 
commentary of the Sentencing Commission. In the absence of an applicable sentencing 
guideline, the court shall impose an appropriate sentence, having due regard for the 
purposes set forth in subsection (a)(2). In the absence of an applicable sentencing 
guideline in the case of an offense other than a petty offense, the court shall also have 
due regard for the relationship of the sentence imposed to sentences prescribed by 
guidelines applicable to similar offenses and offenders, and to the applicable policy 
statements of the Sentencing Commission. 
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(2) Child Crimes and Sexual Offenses. - 

(A) Sentencing. - In sentencing a defendant convicted of an offense under 
section 1201 involving a minor victim, an offense under section 1 59 1 , or an 
offense under chapter 71. 109A, 1 10, or 117, the court shall impose a 
sentence of the kind, and within the range, referred to in subsection (a)(4) 
unless- 


(i) the court finds that there exists an aggravating circumstance 
of a kind, or to a degree, not adequately taken into 
consideration by the Sentencing Commission in formulating the 
guidelines that should result in a sentence greater than that 
described; 

(ii) the court finds that there exists a mitigating circumstance 
of a kind or to a degree, that - 

(I) has been affirmatively and specifically identified as 
a permissible ground of downward departure in the 
sentencing guidelines or policy statements issued under 
section 994(a) of title 28, taking account of any 
amendments to such sentencing guidelines or policy 
statements by Congress; 

(II) has not been taken into consideration by the 
Sentencing Commission in formulating the guidelines; 
and 

(III) should result in a sentence different from that 
described; or 

(iii) the court finds, on motion of the Government, that the 
defendant has provided substantial assistance in the 
investigation or prosecution of another person who has 
committed an offense and that this assistance established a 
mitigating circumstance of a kind, or to a degree, not 
adequately taken into consideration by the Sentencing 
Commission in formulating the guidelines that should result in 
a sentence lower than that described. 

In determining whether a circumstance was adequately taken into consideration, the 
court shall consider only the sentencing guidelines, policy statements, and official 
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commentary of the Sentencing Commission , together with any amendments thereto 
by act of Congress. In the absence of an applicable sentencing guideline, the court 
shall impose an appropriate sentence, having due regard for the purposes set forth in 
subsection (a)(2). In the absence of an applicable sentencing guideline in the ease of 
an offense other than a petty offense, the court shall also have due regard for the 
relationship of the sentence imposed to sentences prescribed by guidelines applicable 
to similar offenses and offenders, and to the applicable policy statements of the 
Sentencing Commission, together with any amendments to such guidelines or policy 
statements by act of Congress. 

(3) Imposition of Presumptive Sentence. - Subject to the provisions of subsection 
(c), any fact that would increase the penalty for a crime beyond the presumptive 
statutory maximum, including the sentence referred to in subsection (a)(4) shall be 
deemed a functional equivalent of an element of the offense that must be alleged in 
the indictment, submitted to a iurv and proved bevond a reasonable doubt. [Apprendi 
V. New lersev. 530 U.S. 466, 494 n.l 9 (2000)]. 

f4I Definition.- For nurooses of this subsection, the term “presumptive statutorv 
maximum” means the maximum sentence a iudee mav impose solelv on the basis of the 
facts reflected in the iurv verdict or admitted by the defendant. I BIakelvv. Washington . 
542 U.S. , slip op. at 7 (2004)]. 

(c) Procedures for Imposing Sentence. - 

fl) Separate Sentencing Proceeding.- If the court determines it is in the interest 
of iustice in anv case, or upon entrv of a plea of guiitv. the court shall conduct a 
separate sentencing proceeding to determine whether the defendant mav be subject to 
a sentence above the presumptive statutorv maximum. Such proceeding shall be 
conducted bv the court before the trial iurv as soon as practicable. If the iurv at the 
separate sentencing proceeding has been waived, the separate sentencing proceeding 
shall be conducted by the court, 

t2) Relevant Evidence.- During a sentencing proceeding, all evidence, consistent 
with the due process and confrontation clause of the Constitution of the United States, 
mav be presented concerning anv matter that the court deems relevant to the Question 
of determining if anv specific facts exist that mav serve to enhance the sentence above 
the presumptive statutorv maximum. No evidence secured in violation of the 
Constitution of the United States shall be admissible. No testimonv bv the defendant 
at the sentencing proceeding shall be admissible against the defendant at anv 
subseauent criminal proceeding. At the conclusion of the evidentiarv hearing, the court 
shall allow the parties a reasonable period of time in which to present oral arguments. 
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(3) lurv Instructions.- The court shall provide oral and written instructions to the 
jury to guide its deliberations. 

(4t lurv Findings.- If. bv unanimous vote, the iurv finds bevond a reasonable doubt 
that one or more soecific factors exist that may serve to enhance the oresumotive 
statutory maximum sentence, the defendant mav be sentenced pursuant to section 
3553tbt. The iurv. if its verdict is a unanimous recommendation that one or more of 
the specific facts that mav serve to enhance the oresumotive maximum sentence exists, 
shall designate in writing, signed bv the foreperson of the iurv. the soecific facts which 
the iurv found bevond a reasonable doubt. If. after a reasonable time for deliberation, 
the iurv is unable to reach a verdict finding anv of the soecific facts, the court shall 
dismiss the iurv and shall onlv imoose a sentence as provided bv law. In noniurv cases, 
the court shall follow the reauirements of this subsection in determining if one or more 
of the soecific facts exist that may serve to enhance the presumptive statutory maximum 
sentence. 

[Renumber the remaining subsections of 3553 to account for the new 3553(c).] 
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Statement of Chairman Orrin G. Hatch 
Before the United States Senate Judiciary Committee 
Hearing on 

'^Blakely v. Washington and the Future of the 
Federal Sentencing Guidelines” 


Good rooming and welcome to the Senate Judiciary Committee’s hearing 
examining the Supreme Court’s recent decision in Blakely v. Washington and the future 
of the Federal Sentencing Guidelines. As one of the original co-sponsors of the United 
States Sentencing Commission, and a proponent of reducing sentencing disparity across 
the nation, I have a strong interest in preserving the integrity of the federal guidelines 
against constitutional attack. 

As many here may already know, defendants are routinely sentenced by judges 
who decide sentencing facts based upon a preponderance of the evidence standard. This 
has all changed in the last two weeks. On June 24, 2004, in Blakely v. Washington, the 
Supreme Court held that any fact that increases the maximum penalty under a state 
statutory sentencing guidelines scheme must be presented to a jury and proved beyond a 
reasonable doubt even though the defendant’s sentence falls below the statutory 
maximum sentence. 

Although the Supreme Court explicitly stated in a footnote that “The Federal 
Guidelines are not before us, and we express no opinion on them,” it also characterized 
the government’s amicus brief as questioning whether differences between the state and 
federal sentencing schemes are constitutionally significant. The ambiguity apparent in 
Blakely and the strong suggestions by the dissent that it will apply to the federal 
sentencing guidelines, has understandably created angst throughout the federal criminal 
justice system. 

If Blakely were to apply to the federal sentencing guidelines, you would have a 
clear double standard. Any sentencing fact that would increase a sentence would have to 
be presented to a jury and proven beyond a reasonable doubt. But any sentencing fact 
that would decrease a sentence could be decided by a judge by a preponderance of the 
evidence. Not only would this be incredibly confusing to everyone involved in this 
process but I imagine that crime victims and their families would consider this one way 
ratchet to be fundamentally unfair. 

In the last two and a half weeks alone, the criminal justice system has begun to 
run amok. Some judges have thrown out the guidelines and are sentencing defendants 
with unfettered discretion. Other judges have adopted some of the guidelines — those 
guidelines that favor defendants — and ignored all guidelines that might increase a 
defendant’s sentence. Still other judges have convened juries to decide sentencing 
factors that might increase a sentence — even though there are no procedures in place to 
govern such sentencing juries. Prosecutors are submitting verdict forms for juries that are 
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over 20 pages in length because they cover every possible sentencing factor that might be 
applied in a particular case. 

While I believe most federal judges are trying their hardest to address this issue 
deliberately and with the utmost fairness, I fear that some judges might view Blakely as 
an opportunity to selfishly gamer judicial power in the hopes of restoring unlimited 
judicial discretion with respect to sentencing. Even among those judges with the best 
intentions, however, there is legitimate disagreement about whether the federal 
sentencing guidelines will be subject to the proof and procedural requirements announced 
in Blakely. 

You’ve heard of circuit splits, but here we have splits even within a single 
district. Not only have the Fifth and Seventh Circuit disagreed on this issue, but, in my 
home of Utah, district judges have adopted three different approaches to sentencing 
defendants in light of Blakely. As I am sure Judge Cassell will explain in more detail in 
his testimony, he found the federal sentencing guidelines unconstitutional as applied in 
United States v. Croxford, but just yesterday. Judge Dee Benson upheld the sentencing 
guidelines. 

I am heartened to hear that, just yesterday afternoon, the Second Circuit, en banc, 
certified a set of three questions for the United States Supreme Court and urged it to 
adjudicate promptly the threshold issue of whether Blakely applies to the federal 
sentencing guidelines. I hope the Supreme Court promptly considers the matter. 

I know we will hear more about what is going on in the courts from our witnesses, 
so I will not go on at length about those cases now. I would, however, like to mention 
just a couple of examples for those who have not been following the issue closely. I’m 
sure we all recall Dwight Watson, the man who sat in a tractor last year outside the U.S. 
Capitol for 47 hours and threatened to blow up the area with organophosphate bombs. 

The day before the Blakely opinion, Mr. Watson was sentenced to a 6 year prison 
sentence. Less than a week after the Supreme Court’s opinion, he was re-sentenced to 16 
months, which was essentially time served. He is now a free man. 

A defendant in West Virginia had an offense level that was off the sentencing 
charts. Although he would have been subject to a life sentence under the guidelines, the 
statutory maximum penalty was 20 years. He was given a 20 year sentence three days 
before Blakely was decided. A week later, his sentence was drastically reduced to 12 
months. The judge did not rely on any relevant conduct or any sentencing enhancements 
in calculating the defendant’s sentence. In other words, he only applied a portion of the 
sentencing guidelines — those that he thought remained valid after Blakely. 

And Blakely is potentially harmful to defendants as well as to prosecutors. Right 
now, the Federal Rules of Evidence prevent extraneous information about prior bad acts 
from coming before a jury during a trial. But the Federal Rules of Evidence do not apply 
at sentencing hearings. If Blakely applies to the federal sentencing guidelines, the Rules 
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may need to be amended to ensure that prior bad acts that constitute relevant conduct can 
be presented to a jury so they can determine sentencing facts. 

In addition, it is possible that some here in Congress may respond by creating new 
mandatory minimum penalties to compensate for the unfettered discretion. The House 
already has legislation pending that would do exactly that. It may only take a couple of 
lenient sentences in high profile cases to raise enough of a stir to increase mandatory 
minimum penalties. 

Another long term problem for defendants is in negotiating plea agreements. 
Prosecutors, who are better acquainted with sentencing nuances, will be in a better 
position to dictate which factors will apply in the 97 percent of cases that plead out every 
year. This will result is greater disparity among equally culpable defendants across the 
nation. 


I have been working with my colleagues on the left as well as my counterparts in 
the House to come up with a temporary, bi-partisan fix to this sentencing dilemma that 
now faces our nation. Although we do not have any legislative language as of yet, we are 
looking at a proposal that is similar to one that Professor Frank Bowman, one of our 
witnesses today, proposed to the Sentencing Commission a couple of weeks ago. In 
addition to raising the maximum penalties within a guideline range to the statutory 
maximum penalty, we are considering some safeguards to prevent hanging judges from 
sentencing all defendants to the statutory maximum. 
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FOR IMMEDIATE RELEASE CONTACT: David Smilh/ Jim Manley 

July 13, 2004 (202) 224-2633 


STATEMENT OF SENATOR EDWARD M. KENNEDY 
SENATE JUDICIARY COMMITTEE 
“ BLAKELY V. WASHINGTON AND THE FUTURE OF THE FEDERAL 
SENTENCING GUIDELINES” 


! commend Chairman Hatch for calling this important and necessary hearing. 

The Supreme Court’s sudden 5-4 ruling last month in the Blakclv case has put the 
entire federal sentencing system in serious constitutional trouble. Already, the U.S. Court 
of Appeals for the Seventh Circuit and dozens of district courts have concluded that the 
current sentencing guidelines can’t survive under the ruling, and yesterday the in banc 
Second Circuit issued an extraordinary opinion certifying to the Supreme Court three 
questions on the applicability of Blakely to the guidelines. 

The Supreme Court’s holding raises large doubts about the longstanding 
discretion of judges, in sentencing defendants convicted of crimes, to impose longer 
sentences based on facts not decided by the jury. 

In Blakely, the Court considered the sentencing system of Washington state, 
whose guidelines are substantially similar to those in the federal system. In a 5-4 
decision, the Court rejected the argument that the judge’s sentence of seven and a half 
years was constitution because it did not exceed the statutory maximum of 10 years. 
Instead, the court ruled that since some of the facts used by the judge in deciding on the 
sentence had not been decided by the jury, the entire sentence was unconstitutional. 

The federal sentencing guidelines allocate sentencing authority to judges in much 
the same way as the state of Washington did. Judges are authorized to consider a wide 
range of “relevant conduct” in deciding sentences, including information not presented to 
the jury. Under the guidelines, judges routinely increase sentences by making factual 
findings under a preponderance of the evidence standard and by applying factors that 
allow for enhanced sentences. 


<more> 



The four dissenting Supreme Court justices pointed with alarm to the likelihood 
that the Court’s decision jeopardized the entire federal guideline system and many state 
systems, and might affect tens of thousands of pending cases. 

In assessing how we got to this point, there is more than enough blame to go 
around. The Supreme Court majority clearly intended to give full respect to the right to a 
jury trial under the Sixth Amendment. Throughout our history, this right has been a 
critical protection against injustice and a basic part of our democracy. 

Nevertheless, the Court’s ruling is difficult to reconcile with its earlier rulings 
upholding mandatory minimums and authorizing judges to make factual findings when 
setting the low end of guideline ranges. 

It’s no secret, however, that recent controversial changes by Congress in the 
federal guidelines have upset the federal judiciary. Chief Justice Rehnquist had said that 
the changes sought by the Bush Administration in the Feeney Amendment were likely to 
“do serious harm to the basic structure of the sentencing guideline system and . . . 
seriously impair the ability of courts to impose just and responsible sentences.” 

The Judicial Conference of the United States, the American Bar Association, the 
U.S. Sentencing Commission, and prosecutors, defense attorneys, law professors, civil 
rights organizations, and business groups vigorously opposed the changes. Democrats 
succeeded in easing some of the worst provisions, but it was still a serious mistake to 
pass this sweeping amendment without proper consultation and consideration of the 
judiciary’s strongly held views, and without the benefit of hearings and full debate in 
either the House or the Senate. 

If courts continue to rule that the Federal Sentencing Guidelines cannot stand, and 
if judges, prosecutors, and defense attorneys are unable to adapt their current practices to 
a new system of jury-based sentencing, then it may become necessary for Congress to 
step in and devise a new sentencing scheme to deal with the constitutional issue. 

If that’s necessary, I hope we can approach the problem with the same kind of 
careful deliberation and bipartisan cooperation that led to the enactment of the Sentencing 
Reform Act of 1984. In developing this legislation, in our Committee over several years. 
Senator Thurmond, Senator Hatch, Senator Biden, and I worked with both the Carter and 
Reagan Administrations to achieve a sensible balance between the goal of consistent 
sentencing and the need to give federal judges enough discretion to make each sentence 
fit the crime. 

The goals of fairness and consistency are still the same. We need to work 
together to resolve these questions. This hearing is a good first step, and I look forward 
to the witnesses’ testimony. 
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Honorable Henry M. Heriong, Jr. 

Honorable James B Loken 
Honorable A. David Mazzone 
Honorable William T. Moore. Jr. 

Honorable Norman A. Mordue 
Honorable Wm. Fremming Nielsen 
Honorable Emmet G. Sullivan 

Honorable Sim Lake. Chair 

August 1 1, 2004 


Honorable Orrin G. Hatch 
Chairman 

Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Honorable Patrick J. Leahy 
Ranking Member 
Committee on the Judiciary 
152 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Mr, Chairman and Senator Leahy: 

I write in response to your letter to Chief Justice William H. Rehnquist seeking the 
judiciary’s views on the impact of Blakely v. Washington, 124 S.Ct. 2531 (2004). Your inquiry has 
been forwarded to the Judicial Conference Committee on Criminal Law, The Judicial Conference 
has no position with respect to the Blakely decision, although we will continue to closely monitor the 
courts’ responses to Blakely as they unfold. 

As you know, the Supreme Court has granted the government’s petitions for certiorari in 
United States v. Booker and United States v. Fanfan. Oral argument is set for Monday, October 4, 
2004. The Committee strongly believes that before we can assess Blakely's impact on the federal 
sentencing guidelines and determine if any legislative response is necessary, we must await the 
decision of the Supreme Court. However, in the event Congress contemplates legislative action, we 
would like to be consulted and given an opportunity to provide input. 
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On behalf of the Judicial Conference Committee on Criminal Law, we thank you for your 
interest and for soliciting the views of the judiciary. 


Yours very truly, 



Sim Lake 


cc: Honorable William H, Rehnquist 

Mr. Leonidas Ralph Mecham 
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August 13, 2004 


The Honorable Orrin G. Hatch 
Chairman 

Senate Judiciary Committee 
SD-224 Dirksen Senate Office Building 
Washington, DC 20510-6275 

The Honorable Patrick J. Leahy 
Ranking Minority Member 
Senate Judiciary Committee 
SD-224 Dirksen Senate Office Building 
Washington, DC 20510-6275 

Dear Senators Hatch and Leahy. 

On behalf of the Leadership Conference on Civil Rights (LCCR), the nation’s 
oldest, largest, and most diverse civil and human rights coalition, I write to share our 

views regarding the effect of Blakely v. Washington, S. Ct. (2004), on the federal 

sentencing system and to recommend that Congress take no action in response to Blakely 
until the Supreme Court has had an opportunity to rule on Blakely's application to the 
federal sentencing system. 

As you know, LCCR represents a coalition of over 1 80 organizations representing 
persons of color, women, children, organized labor, persons with disabilities, the elderly, 
gays and lesbians, and major religious groups, and has a long-standing interest in federal 
sentencing issues. Four years ago we published a report entitled “Justice on Trial” which 
highlighted pervasive racial disparities in the American criminal justice system, including 
the notorious inequality between powder and crack cocaine sentences mandated by 
federal statutes and guidelines. 

On July 1 3, 2004, the Senate Judiciaiy Committee held a hearing on the federal 
sentencing system in the wake of Blakely. When hearing witness Ronald Welch 
identified himself as an outside counsel to LCCR, Senator Jeff Sessions (R-AL) said: “I 
assume your people are happy with the chaos that has resulted” from Blakely (Unedited 
Hearing Transcript at 102). As Mr. Weich was quick to inform Senator Sessions, LCCR 
is not happy about chaos in the administration of federal criminal law. To the contrary, 
LCCR supports order and regularity in sentencing to combat the racial disparities that 
result from excessive judicial and prosecutorial discretion. In “Justice on Trial,” we 
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endorsed the concept of guideline sentencing and urged that the federal guideline system be 
improved to eliminate provisions that fuel racial disparity, including the repeal of mandatory 
minimum sentencing laws. 

In the short term, we oppose any short-term legislative “fix” in response to Blakely. Now 
that the Supreme Court has granted expedited review of two cases that present the question of 
whether Blakely applies to the federal sentencing guidelines, it would be especially unwise for 
Congress to act prematurely and therefore add an additional layer of confusion and uncertainty to 
the federal system just weeks before the Court hears argument. 

However, if the Court holds the federal guidelines unconstitutional under Blakely, 
Congress will need to respond. Post-Blakely reforms should be guided by several principles: 

■ Ensure balance. One attribute of the current guideline system is that it constrains 
judicial discretion both downward and upward from a presumptive sentencing range. 
In contrast, mandatory sentencing laws only prevent the exercise of downward 
discretion. LCCR would oppose any sentencing system that does not limit excessive 
harshness as well as excessive leniency. 

■ Preserve judicial discretion. The widespread use of uncharged and even acquitted 
conduct in the current guideline system undennines a defendant’s Sixth Amendment 
right to a jury trial. But Congress should not redress that flaw by eliminating judicial 
discretion altogether. A fair and effective sentencing system should divide sentencing 
responsibility among the legislature, the jury and the judge. The legislature defines 
the crime, the jury decides all elements of the offense, but in the end only an 
independent judge can impose a just sentence. 

■ Redress racial disparities. Under current law, draconian statutory and guideline 
penalties are triggered by possession or sale of a small amount of crack cocaine - one 
hundred times less crack cocaine than the amount of powder cocaine that triggers the 
same penalties. The Sentencing Commission has twice concluded that there is no 
empirical basis for the 100 to 1 ratio, yet it persists. Meanwhile, in fiscal year 2000, 
93. 7% of defendants convicted of federal crack distribution offenses were black or 
Hispanic and only 5.6% were white. This unfair situation is part of a pattern of 
inequity that threatens the credibility of the justice system in minority communities. 
Laws and practices such as these that fuel racial disparity must be addressed in any 
post-Blakely reform package. 

LCCR respectfully requests an opportunity to participate in congressional deliberations 
regarding the federal sentencing system. If the Supreme Court holds the guidelines 
unconstitutional, civil rights concerns should be at the heart of the debate over how to restructure 
the sentencing system. LCCR is uniquely situated to offer that important perspective to federal 
policy makers. Unfair federal sentencing laws are a civil rights challenge that can no longer be 
ignored. 
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If you have any questions or would like more information, please contact Julie 
Fernandes, LCCR Senior Policy Analyst, at (202) 263-2856. 

Thank you for your consideration. 



W ade Henderson Nancy Zirkin 

Executive Director Deputy Director 
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Statement of Senator Patrick Leahy 
Ranking Member, Senate Judiciary Committee 
Hearing on Blakely v. Washington and the Future of the Federal Sentencing 

Guidelines 
July 13, 2004 

The Supreme Court’s ruling last month in Blakely v. Washington threatens to crumble the 
very foundation of the Federal system of sentencing guidelines that Congress established 
20 years ago in the Sentencing Reform Act of 1984. At that time, members of this 
Committee took the lead in crafting the Sentencing Reform Act. Today, we must revisit 
that landmark legislation in light of the Blakely decision. 

At the start, I want to thank our witnesses for coming today to help us try to make some 
sense out of the Court’s decision. We have two very distinguished panels of experts and 
I look forward to hearing the testimony. 

At issue in Blakely was the constitutionality of a State sentencing system that allowed the 
judge to impose an “exceptional” sentence in a kidnapping case above the standard 
guideline range because the judge found the defendant’s conduct involved “deliberate 
cruelty.” In a 5-4 decision written by Justice Scalia, the Court held that this sentencing 
scheme violated the defendant’s Sixth Amendment right to a jury trial because “the 
maximum sentence a judge may impose” can only be based on “the facts reflected in the 
jury verdict or admitted by the defendant.” 

Unfortunately, Justice Scalia’s opinion raises more questions than it answers. Cogent 
dissents by Justice Breyer and Justice O’Cotmor articulate many of the critical issues that 
will now flood our already burdened criminal justice system, starting with whether 
Blakely applies to the Federal Guidelines. The Seventh Circuit and several district court 
judges have already ruled that Blakely dooms some if not all of the current Federal 
guidelines system. The Fifth Circuit held that the Guidelines survive Blakely. The 
Second Circuit effectively punted, certifying the question to the Supreme Court. 

While we may disagree with Justice Scalia’s opinion, we must recognize that a majority 
of the Court has spoken. Like the federal judges, prosecutors and defense attorneys who 
must now grapple with the scope and impact of the Blakely opinion, we in Congress are 
concerned. 


I hope that today’s hearing will be helpful. I look forward to hearing from the experts 
and practitioners who are testifying before us about what aspects, if any, of the Federal 
sentencing system can or are likely to survive the Blakely decision. We need to explore 
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what will happen to the thousands of criminal cases that are currently pending, and to the 
hundreds of thousands of cases resolved pre-Blakely. 

Twenty years after the enactment of the Sentencing Reform Act, we must remind 
ourselves about the core values and principles that explained the bipartisan popularity of 
the original Federal Guidelines concept. The 1984 Act was enacted against a history of 
racial, geographical, and other unfair disparities in sentencing. Congress sought to 
narrow these disparities while leaving judges enough discretion to do Justice in the 
particular circumstances of each individual case. The task of harmonizing sentencing 
policies was deliberately placed in the hands of an independent, expert Sentencing 
Commission. 

The Guidelines as originally conceived were about fairness, consistency, predictability, 
reasoned discretion, and minimizing the role of congressional politics and the ideology of 
the individual judge in sentencing. Blakely threatens a return to the bad old days of fully 
indeterminate sentencing when improper factors such as race, geography and the 
predilections of the sentencing judge could drastically affect the sentence. While I favor 
Federal judges exercising their discretion to do individual justice in individual cases, I do 
not want to see a return to the bad old days. 

We must also avoid moving too far in the other extreme. In recent years. Congress has 
seriously undermined the basic structure and fairness of the Federal Guidelines system 
with posturing and ideology. There has been a flood of legislation establishing 
mandatory minimum sentences for an ever-increasing number of offenses, determined by 
politics rather than any systemic analysis of the relative seriousness of different crimes. 

There has been ever-increasing pressure on the Sentencing Commission and on 
individual district court judges to increase Guidelines sentences. This culminated in the 
PROTECT Act, in which this Congress cut the Commission out altogether and rewrote 
large sections of the Guidelines Manual, and also provided for a judicial “black list” to 
intimidate judges whose sentences were insufficiently draconian to suit the current 
Justice Department. 

We are all familiar with the assault on judicial independence known as the Feeney 
Amendment to the PROTECT Act. The Feeney Amendment was forced through the 
Congress with virtually no debate, and without meaningful input from judges or 
practitioners. That process was particularly unfortunate, given that the majority’s 
justification for the Feeney Amendment - a supposed “crisis” of downward departures - 
was unfounded. In fact, downward departure rates were well below the range 
contemplated by Congress when it authorized the Federal Sentencing Guidelines, except 
for departures requested by the government. But having a false factual predicate for 
forcing significantly flawed congressional action has become all too familiar during the 
last few years. 

The attitude underlying too many of these recent developments seems to be that 
politicians in Washington are better at sentencing than the Federal trial judges who 


2 



173 


preside over individual cases, and that longer sentences are always better. Somewhere 
along the line we appear to have forgotten that justice is not just about treating like cases 
alike; it is also about treating different cases differently. 

Blakely raises real practical problems that unfortunately threaten to clog our Federal 
courts with procedural and constitutional nightmares. But we can use it as a springboard 
to discuss Federal sentencing practices thoughtfully. As we analyze Blakely's 
implications, we are well advised to keep the simple principles of the 1984 Act in mind. 
We must respect the wisdom and good faith of Federal judges, while maintaining the 
safeguards of structure and transparency to their exercise of discretion. We must 
remember that consistency and predictability to sentencing are admirable goals. And we 
must avoid the further politicizing of sentencing. 

I look forward to working with the Chairman and other interested Members of this 
Committee and with our counterparts in the House. 

##### 
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WILLIAM W. MERCER 

UNITED STATES ATTORNEY FOR THE DISTRICT OF MONTANA 
AND 

CHAIRMAN, ATTORNEY GENERAL’S ADVISORY COMMITTEE 

COMMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 

THE U.S. SENTENCING GUIDLELINES AND BLAKELY V. WASHINGTON 
JULY 13, 2004 

INTRODUCTION 

Chainnan Hatch, Senator Leahy, members of the Committee- 

Twenty years ago, in the spring and summer of 1984, this Committee, in this very room, 
coalesced around the noble idea of making the federal criminal justice system more honest, more 
fair, and more effective. Members of both political parties, liberals and conservatives - some of 
whom are still members of the Committee - unified under the common recognition that 
unstructured criminal sentencing had evolved into a vehicle for disparity in sentencing that 
simply could not be justified and uncertainty in sentencing that was contributing to intolerable 
levels of crime. 

Together with states such as Minnesota, Pennsylvania, and Washington, this Committee 
and the federal govenunent as a whole embarked on what was then considered a novel venture - 
reform of criminal sentencing. The enacted reforms would transform the criminal justice system. 
While prior to the Sentencing Reform Act of 1984, similar offenders who committed similar 
offenses received and served substantially different sentences with disturbing regularity, under 
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the Act and the federal sentencing guidelines it spawned, sentencing courts are directed to 
evaluate specific enumerated factors grounded injudicial experience and reason and to engage in 
rigorous and appealable factfinding to determine whether these factors are present in each case. 
The sentences handed down under the Act are now predictable and tough. While there are still 
points of debate over sentencing policy, a genuine consensus has emerged in support of the Act 
and around the principles of determinate sentencing and sentencing refom. 

A few weeks ago, some twenty years after federal sentencing reform, the Supreme Court, 
in Blakely v. Washington .' cast doubt on some of the procedures of federal sentencing reform as 
well as some of the procedures of state sentencing reforms. I am here today first and foremost, to 
reaffirm the commitment of this Administration to the principles of sentencing reform that 
unified this Committee twenty years ago and which we hope will once again unify the Committee 
now - we remain steadfastly dedicated to certainty, truth, and greater justice in sentencing. 
Second, I am here to briefly lay out for the Committee why the United States continues to believe 
- and is now arguing in courts throughout the country - that the federal sentencing guidelines 
system is significantly distinguishable from the Washington state guidelines system at issue in 
Blakely . We believe the design of Congress and the United States Sentencing Commission for 
arriving at federal sentences - utilized in hundreds of thousands of cases over the past 15 years - 
meets all constitutional requirements. 


' Blakely v. Washington . 2004 WL 1402697 (June 24, 2004). 
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Because some lower courts have disagreed with our reasoning, I will, third, discuss the 
Department's legal position on how federal senteneings should proceed before courts that find the 
federal guidelines are implicated by Blakely . Finally, I will outline why we at the Department of 
Justice believe Congress should take the time to carefully consider any legislative proposals that 
try to remedy the current uncertainty surrounding federal sentencing policy. We believe 
Congress should closely monitor the emerging litigation and continue the dialogue begun by this 
hearing with the Department of Justice, the United States Sentencing Commission, and the 
federal criminal justice community as a whole. 

To try to resolve the current uncertainty in federal sentencing policy created by Blakely in 
a manner consistent with the principles of sentencing reform, the Department of Justice intends 
to seek review of an appropriate case - in the very short term - before the Supreme Court and to 
ask the Court to expedite review of the case. However, in the event that we are incorrect about 
the inapplicability of Blakelv to the Federal Sentencing Guidelines, federal prosecutors have 
begun to charge cases in a prophylactic fashion and a number of Department lawyers are 
analyzing policy options which might restore the system to its pre- Blakelv status. Nonetheless, 
we think having the Court provide a definitive ruling on the application of Blakelv to the federal 
sentencing guidelines is one important answer necessary to address the somewhat chaotic state of 
events of the last two weeks. 
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THE FEDERAL SENTENCING REFORM EFFORT 

Before I turn to the Blakely case, 1 would like to review briefly the history of federal 
sentencing reform and the benefits that have accrued from it. The federal sentencing system in 
place before sentencing reform was almost entirely discretionary. Choosing a sentence for those 
convicted of federal offenses was left to the discretion of federal judges and essentially was 
ungovemed by law. Beyond a statutory direction limiting the maximum sentence, judges had the 
discretion to decide what factors in a case were relevant to sentencing and how such factors 
should be weighed. 

After much study. Congress, the Department of Justice, a good number of academics, 
commentators, and judges found the largely unfettered sentencing discretion that characterized 
the former system resulted too often in unacceptable outcomes and unwarranted sentencing 
disparity. The unwarranted disparity problem was exacerbated by a parole system that 
incarcerated some offenders for all of their sentences and others for as little as one-third; this 
often led to judges trying to outguess expected parole decisions. In addition, a substantial 
percentage of offenders were not sentenced to prison at ail. The result was that similar offenders 
who committed similar offenses often received and served substantially different sentences. 

And, in many cases, sentences were not sufficiently punitive. Congress, the Department, and 
other analysts recognized that such inconsistency and uncertainty in federal sentencing practices 
were incompatible with effective crime control. 


- 4 - 



178 


In response to these findings and persistent concerns, a bi-partisan Congress passed the 
Sentencing Reform Act as part of the Comprehensive Crime Control Act of 1984. The Act 
created the United States Sentencing Commission and mandated that the Commission design 
sentencing guidelines to bring consistency and certainty to federal sentencing law. Although a 
number of factors made the development of federal sentencing guidelines difficult, the 
Commission accomplished this task in 18 months, and the guidelines took effect in November 
1987, after the requisite six months’ congressional review. The guidelines and the Sentencing 
Commission withstood constitutional challenges with the Supreme Court decision in Mistretta v. 
United States. 488 U.S. 362 (1989), 

The federal sentencing system in place under the Sentencing Reform Act has been very 
different from the inconsistent and uncertain system in place before the Sentencing Reform Act. 
Its guiding principle has been similar treatment of defendants with similar criminal records who 
have been convicted of similar criminal conduct.^ It has been a structured and tough sentencing 
system. Under the guidelines, sentencing courts are directed to evaluate enumerated factors and 
engage in appropriate factfinding to determine whether these factors are present in each case. If 
they are, the guidelines and Commission policy statements provide the court with substantial 
guidance as to how these factors should contribute to the sentence. This structure provides 
fairness, predictability, and appropriate uniformity. In addition, the guidelines structure allows 
for targeting longer sentences to especially dangerous or recidivist criminals. In 2002, over 
63,000 convicted defendants were sentenced in federal courts under the sentencing guidelines. 
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And because of the guidelines sentences in their cases did not depend on the district where they 
committed the offense or the judge who imposed the sentence, the guidelines minimized the 
probability that similarly-situated defendants were subject to unwarranted disparity in 
punishment. 

The structure designed to calibrate sentences is only part of the story. Congress has 
established important statutory purposes of punishment. Among other things, sentences must 
reflect the seriousness of the offense, promote respect for the law, provide just punishment for 
the offense, afford adequate deterrence to criminal conduct, and protect the public from further 
crimes of the defendant.^ The guidelines are tough, providing appropriately punitive sentences 
for violent, predatory, and other dangerous offenders, sentences substantially longer than those 
meted out before the guidelines. Studies have shown, for example, that since the guidelines have 
been in place, sentences for drug and violent offenders have increased substantially. In addition, 
the Commission in its original guidelines specifically raised penalties for white collar offenses 
and civil rights crimes, including police brutality offenses. The Commission determined that 
before the guidelines sentences for these classes of offenses were simply too low and did not 
provide sufficient deterrence. Also, as part of the original guidelines, the Commission developed 
and implemented a “three-strikes” provision that ensured penalties near the statutory maximum 
for serious repeat offenders. 

^18 U.S.C. § 3553(a)(6); 28 U.S.C. § 991(b)(1)(B). 

^ 18 U.S.C. §§ 3553(a)(2)(A-C) 
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We believe this type of tough sentencing is smart sentencing. While some critics have 
argued that federal criminal sentences are too long and that we need to have "smarter" sentences, 
the facts demonstrate that they are wrong. The increase in federal sentences under the guidelines, 
and the increase in state sentences as states followed the lead of the federal government in 
adopting truth-in-sentencing regimes, have resulted in significant reductions in crime, which is 
exactly what we would expect to observe. The more offenders who are incapacitated, the less 
crime. Sentencing policy has contributed to the fact that our nation is experiencing a 30-year low 
in crime. We do not believe it is a coincidence that the stark decreases in crime started in the 
1990's, shortly after the Supreme Court upheld the sentencing guidelines. Over the preceding 
decade, nearly 27.5 million violent crimes'* were not committed because of the reduction in 
crime. 


It should not surprise anyone that tough sentencing produces less crime. Again according 
to the Bureau of Justice Statistics, more than 90 percent of prison inmates had a criminal record 
prior to their current imprisonment or were in prison for a violent crime. Given the active 
criminal careers of the vast majority of prisoners, incarceration works. And social scientists have 
validated through research the common sense that imprisonment is effective at crime reduction. 
For example, two studies published in 2000 come to similar conclusion about the effect of 


Lawrence A. Greenfield, Director, Bureau of Justice Statistics, Address at the BJS/BRSA Conference 
(October 2, 2003). 
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tougher sentencing policies: more than one quarter of the reduction in the homicide rate and 
crime rate during the 1990s can be attributed to tougher sentencing policies.’ 

THE BLAKELY DECISION AND ITS IMMEDIATE AFTERMATH 
As you may already know, the Blakely decision has caused a tremendous upheaval in the 
federal criminal justice system and has put the constitutionality of federal sentencing guidelines 
into question. Before discussing this further, I want to take just a moment to let this Committee 
know of the tremendous dedication, public spirit, and commitment to justice of the career 
prosecutors of the Department of Justice and the tremendous response to Blakely these 
prosecutors have made for the people of the United States. From the Solicitor General's Office, 
to the litigating divisions of the Department, to every single United States Attorney’s Office in 
every state of this country, career federal prosecutors have spent innumerable hours and 
sacrificed countless time to represent the United States and to try to ensure justice in the tens of 
thousands of criminal cases about which Blakely questions will surely be raised. These career 
civil servants are among the most talented, disciplined, and creative legal minds in the country. 
From the Attorney General on down, we are extremely proud of and honored to work with these 
prosecutors, and we believe this Committee and the American people should be equally proud. 


’See the chapters by William Spelman and Richard Rosenfeld in Blumstein & Wallman, 
eds.. The Crime Drop in America (Cambridge Univ. Press 2000). 
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It is absolutely vital to be clear on what the Supreme Court held in Blakely and what it 
did not. The Court in Blakely applied the rule announced in Anprendi v. New Jersey ^ to 
inyalidate, under the Sixth Amendment, an upward departure under the Washington state 
sentencing guidelines system that was imposed on the basis of facts found by the court at 
sentencing. The Court did not wholly invalidate the Washington state sentencing guidelines nor 
did it invalidate the federal guidelines. In fact, Justice Scalia noted in the majority opinion: "By 
reversing the judgment below, we are not, as the State would have it, ‘findjing] determinate 
sentencing schemes unconstitutional.' This case is not about whether determinate sentencing is 
constitutional, only about how it can be implemented in a way that respects the Sixth 
Amendment. Several policies prompted Washington's adoption of detenninate sentencing, 
including proportionality to the gravity of the offense and parity among defendants. Nothing we 
have said impugns those salutary objectives." 

It is also, we believe, important to understand the facts of Blakely and the structure of the 
Washington state sentencing system to best evaluate alternative litigation. The defendant in 
Blakely pleaded guilty to second degree kidnapping. A state statute provided that the maximum 
sentence for that offense was 10 years imprisonment. Another statute established a grid of 
“standard" sentence ranges, based on the seriousness of the offense and the defendant’s criminal 

^ Apprendi v. New Jersey . 530 U.S. 466, 490 (2000). 
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history. The statute also authorized a sentencing court to depart upward from the standard range, 
and impose a sentence up to the statutory maximum, if it found substantial and compelling 
reasons warranting an exceptional sentence. Among such reasons was the fact that the defendant 
acted with “deliberate cruelty.” Blakely’s standard sentencing range was 49 to 53 months' 
imprisonment, but the sentencing court found that he had acted with deliberate cruelty and 
departed upward, sentencing him to 90 months’ imprisonment. 

Blakely argued that because he was sentenced above the maximum standard sentence of 
53 months based on a finding made by the court, the upward departure violated Apprendi ’s 
holding that “[o]ther than the fact of a prior conviction, any fact that increases the penalty for a 
crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond 
a reasonable doubt.”’ The State contended that there was no Apprendi violation because 
Blakely’s sentence was within the 10-year statutory maximum. The Court rejected that argument, 
holding that “the ‘statutory maximum’ for Apprendi purposes is the maximum sentence a judge 
may impose solely on the basis of the facts reflected in the jury verdict or admitted bv the 
defendant .’’^ 


’ Apprendi v. New Jersey . 530 U.S. 466, 490 (2000). 

^ Blakely v. Washington . 2004 WL 1402697, at ’*4 (emphasis in original). Blakely did not 
overrule Harris v. United States . 536 U.S. 545 (2002). In Harris, the Court reaffirmed the 
holding of McMillan v. Pennsylvania . 477 U.S. 79 (1986), that a fact that increases a statutory 
minimum sentence within the authorized range may be found by the sentencing judge by a 
preponderance of the evidence, and limited the Apprendi rule to facts that increase a statutory 
maximum. 536 U.S. at 568-569; id. at 556-568 (opinion of Kennedy, J.); jd- at 569-572 (opinion 
of Breyer, J.); see Blakely. 2004 WL 1402697, at *5 (distinguishing McMillanl . 
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The Court observed that the United States, as amicus curiae in Blakely , “notes differences 


between Washington's sentencing regime and the federal sentencing guidelines," although it 
questioned whether those differences are constitutionally significant.® The Court then reserved 
whether its Sixth Amendment holding applied to the federal guidelines, stating that “[t]he Federal 
Guidelines are not before us, and we express no opinion on them,”'“ 


Much has transpired in the two and a half weeks since the Blakely decision was handed 
down by the Court. Even though the Supreme Court did not rule on the federal sentencing 
guidelines, some lower courts have already - and we believe prematurely - invalidated them. 
Others, have applied the guidelines in ways never contemplated by the Congress or the United 
States Sentencing Commission. The results in these cases have been at times quite disturbing. A 
number of courts have imposed dramatically inadequate sentences for serious and dangerous 
offenders, severing parts of the guidelines system and then applying the remainder in a manner 
inconsistent with the clear intent of Congress. 


®Blakelv at *6 n.9. 
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For example, two weeks ago in West Virginia, a federal judge reduced the sentence of a 
dangerous drug dealer from 20 years to 12 months." The dealer, Ronald Shamblin, was no bit 
player, no courier, no low-level dupe. According to uncontested findings of the U.S, Probation 
Office and the court, Shamblin was a leader in an extensive raethamphetamine and cocaine 
manufacturing and distribution conspiracy. He possessed a dangerous weapon during his crime, 
enlisted a 14-year-old to join his conspiracy, and obstructed justice. All told, under the 
sentencing guidelines, Shamblin should have been sentenced to life imprisonment. Because of 
the Apprendi decision, the court was limited to a maximum penalty under the statute as charged 
to 20 years imprisonment, Because of the court’s interpretation of Blakely , the court believed it 
was obligated to sentence Shamblin to no more than 12 months imprisonment.'^ 


Here in Washington, about ten days ago, Dwight Ware Watson, the tobacco farmer who 
created havoc in the city by crashing his tractor into a pond on the National Mall, was released 
from prison also after a judge felt compelled to reduce his sentence.'^ If you recall, Mr. Watson 
created major disruptions in the Nation’s Capital for days in a standoff with the police. Under 
the sentencing guidelines, Watson was at first sentenced to six years in prison for his crime. 
However, after Blakely , the court resentenced Watson to just 1 6 months imprisonment. In both 


" United States v. Shamblin . Criminal Action No. 2:03-00217 (D. WV, June 30. 2004); 
see, http://www.wvsd.uscourts.gOv/district/opinions/pdf/2004-Blakely%20FINAL.pdf. 

'^ Ibid . 

"See, e,g„ Carol D. Leonnig and Neely Tucker, Tractor Man' Expected to Be Released, 
Federal Appeals Court Refuses to Block Shortened Jail Term, 
http://www.washingtonpost.eom/wp-dyn/articles/A20935-2004Jul 1 .html 
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of these cases, the courts proceeded without complete briefing on the significant issues involved, 
severed the aggravating elements from the sentence calculation, and then applied only the base 
guideline sentence and the guideline mitigating factors, in a manner we believe was a distortion 
of the federal sentencing system and requiring a twisted reading of federal law that is inconsistent 
with congressional intent and policy. It is hard to see how either sentence promotes respect for 
the law, provides adequate deterrence, or protects the public. Both of these sentences, and many 
others like them, if not reversed on appeal, will result not only in manifest injustices to those 
involved in the individual cases, but almost certainly, as well, in additional, unnecessary crimes 
and additional, unnecessary victims as offenders are released prematurely. 

On the other hand, some courts have continued to uphold and apply the federal sentencing 
guidelines, awaiting definitive word from the Supreme Court. Still others have seen fit to 
invalidate some or all of the procedures of the federal guidelines, but have nonetheless looked to 
the guidelines to mete out sentences consistent with congressional intent and policy. 


THE DEPARTMENT'S LEGAL POSITION CONCERNING APPLICATION 
OF BLAKELY TO THE FEDERAL SENTENCING GUIDELINES 

The legal position of the United States is that the rule announced in Blakely does not 
apply to the federal sentencing guidelines, and that the guidelines may continue to be 
constitutionally applied in their intended fashion, re,, through factfinding by a judge, under the 
preponderance of the evidence standard, at sentencing. The government's legal argument is 
twofold: first, that the lower federal courts are not free to invalidate the guidelines given the prior 
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Supreme Court decisions upholding their constitutionality, and second, that, on the merits, the 
guidelines are distinguishable from the Washington State system invalidated in Blakely . 

The Department of Justice has traditionally adhered to the principle that it will defend the 
constitutionality of Acts of Congress in all but the rarest of instances. The government 
vindicates that principle here by defending the constitutionality of the federal sentencing 
guidelines, and all federal prosecutors are now arguing in favor of the continued constitutional 
validity of the federal sentencing guidelines as a system requiring the imposition of sentences by 
judges. 


We take this position - that the federal guidelines are distinguishable - for several 
reasons that we have set forth in detail in a variety of pleadings before a variety of courts. 

Simply put for this hearing, we note that the Washington State system of legislatively passed 
guidelines that set legislatively directed maximum penalties for individual crimes is just not how 


'“'Applying Blakely to the federal guidelines would overrule a host of Supreme Court 
cases, which is inappropriate for lower courts to do. What the Supreme Court has already held 
about the federal guidelines continues to provide the governing principles for the lower courts. 
These rulings have consistently upheld the guidelines against constitutional attack and 
underscored their unique status within our constitutional scheme. See, e.g. . Mistretta v. United 
States . 488 U.S. 361 (1989). Indeed, the Court has found that so long as a sentence does not 
exceed the statutory maximums established by Congress for the offense of conviction, a 
guidelines sentence can (in fact, sometimes must) be based on judge-found conduct not proved to 
a jury, see Edwards v. United States . 523 U.S. 5 11 , 5 1 4- 1 5 ( 1 998); conduct not charged in the 
indictment, see Witte v. United States . 515 U.S. 389, 399-40 1 ( 1 995); and conduct of which a 
defendant is acquitted but is established by a preponderance of the evidence. See United States 
V. Watts . 519 U.S. 148, 156-57 (1997) (per curium). Moreover, the Court has explicitly held that 
courts are bound not only by the Guidelines, but by their policy statements and commentary as 
well. Stinson v. United States . 508 U.S. 36, 42 (1993). 
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the federal sentencing system operates. Congress has only created one set of statutory 
maximums for federal crimes. The guidelines operate within those maximums, see USSG 
§5G1.1, and set forth a host of factors (the current Guidelines Manual runs some 491 pages) that 
courts are to consider, both in aggravation and mitigation, in individualizing a particular 
sentence. These factors correspond to those that judges have always taken into account - such 
as the manner in which a crime was committed, the nature of the victim, the defendant's role in 
the offense, whether he obstructed justice at trial, and whether he accepted responsibility for his 
actions - in fashioning sentences. As the Supreme Court has previously indicated, the federal 
guidelines were never intended to operate on the same footing as the statutory maximums. 

Indeed, that very assumption sits at the heart of the guidelines: “they do not bind or regulate the 
primary conduct of the public or . . . establishj] minimum and maximum penalties for every 
crime. They do no more than fetter the discretion of sentencing judges to do what they have done 
for generations - impose sentences within the broad limits established by Congress.” Mistretta v. 
United States. 488 U.S. 361, 396 (1989). 

As I mentioned above, courts have already disagreed with the government’s legal position 
on the inapplicability of Blakely to the guidelines. In those courts, the next question that has 
arisen is what sentencing consequences ensue. The position of the United States is that, if a court 
finds that Blakely applies to the federal sentencing guidelines, thus rendering the guidelines’ 
method of judicial factfinding unconstitutional, the guidelines cannot be applied at all in many 
cases. Those cases consist of prosecutions in which the application of the guidelines requires the 
resolution of contested factual issues to determine whether upward adjustments or upward 
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departures should be imposed above the maximum sentence based solely on the facts admitted by 
the defendant in a guilty plea or established by the jury’s verdict. In such cases, overlaying the 
Blakelv/ iurv procedures on the guidelines would distort the operation of the sentencing system - 
creating a one-way road where sentences move more easily downward than upward - in a 
manner that would not have been intended by Congress or the United States Sentencing 
Commission, Thus, if Blakely applies, we do not believe the constitutional aspects of the 
guidelines can be severed from the unconstitutional ones. In that event, the court cannot 
constitutionally apply the guidelines, but instead should impose a sentence, in its discretion, 
within the maximum and minimum terms established by statute for the offense of conviction. In 
all such cases, government prosecutors are arguing that, in the exercise of its discretion, the 
sentencing court should impose a sentence consistent with what would have been the guidelines 
sentence. 

There are three critical components of this position. First, the guidelines remain 
constitutional and applicable if the guidelines sentence can be calculated without the resolution 
of factual issues beyond the jury verdict on the elements of the offense of conviction. Thus, in 
cases where a court, applying the guidelines as they were intended, finds that there are no 
applicable upward adjustments under the guidelines beyond the jury verdict on the elements of 
the offense, the guidelines are constitutional and should be applied. Second, in a case in which 
the defendant agrees to waive his right to resolution of contested factual issues under the Blakely 
procedural requirements, the guidelines should be applied. Thus, waivers of " Blakely rights" in 
connection with plea agreements and guilty pleas may be made. Third, in a case in which there 


- 16 - 



190 


are applicable upward adjustments under the guidelines, and the defendant contests the 
underlying facts under the Blakely procedures, the guidelines system as a whole cannot be 
constitutionally applied. In that event, we believe the court should impose sentence, exercising 
traditional judicial discretion, within the applicable statutory sentencing range. The 
government's sentencing reconunendation in all such cases will be that the court exercise its 
discretion to impose a sentence that conforms to a sentence imder the guidelines (including 
justifiable upward departures), as determined without regard to Blakely . 

This approach of having judges exercise discretion within the minimum and maximum 
statutory terms, rather than applying the guidelines piecemeal, does not in any way represent a 
departure from the Department’s commitment to guidelines sentencing or the principles of 
sentencing reform. The Department will continue to urge that the guidelines are constitutional in 
that Blakely is inapplicable. The government's alternative position that Blakely cannot be 
integrated into the existing sentencing scheme represents a recognition that the application of the 
Blakely charging, jury-trial, and reasonable-doubt procedures to the guidelines distorts them in 
ways that render the guidelines system, as currently configured, unworkable, and that Congress 
and the Commission would not have intended such a hybrid system. The conclusion that the 
entire system must fall, if Blakely applies in a particular case, permits prosecutors to urge that 
sentencing courts impose appropriately severe sentences within the statutory maximum and 
minimum terms as a matter of their discretion. 
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The sentencing courts then can, as a matter of discretion, consider the same factors that 
the guidelines make relevant to sentencing. Blakely explicitly recognizes the constitutionality of 
such a discretionary sentencing process that considers all relevant facts. That interim solution, 
until definitive clarification is obtained from the Supreme Court and Congress, is legally and 
practically preferable to applying Blakely piecemeal so as to radically disfigure the operation of 
the guidelines and in certain cases produce grossly inadequate sentences. Moreover, you should 
be assured that at least until the constitutional issues are definitively resolved, the rulings of 
individual sentencing courts regarding Blakely will have no effect on the Department's 
sentencing recommendations in court. Department attorneys will neither draw back from the 
guidelines, nor attempt to take advantage of opportunities for indeterminate sentencing, but will 
continue to adhere to the guidelines in every case. 

Because the final legal outcome is far from certain, we have asked prosecutors to 
immediately begin to include in indictments all readily provable guidelines upward adjustment or 
upward departure factors (except for prior convictions that are exempt from the Blakely and 
Apprendi rules). While the legal position of the government is that inclusion of such factors is 
not constitutionally required in order to enhance a guidelines sentence, in light of the 
unpredictable future path of court rulings, we believe it is prudent for the government to protect 
against the possibility that such allegations in indictments will be held necessary. Taking these 
prophylactic measures - more complex indictments, grand jury proceedings, and trials - will be 
extremely difficult and time-consuming both for prosecutors and judges. But until the effects of 
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Blakely on the sentencing guidelines are more clearly understood, Department attorneys will be 
required to adopt these measures to protect the public to the greatest extent possible. 

PROPOSED LEGISLATION 

Within days after the Blakely decision was handed down, legislative proposals were being 
suggested to address the uncertainty in federal sentencing policy and the tremendous litigation 
that would follow the decision. We believe this Committee, and Congress as a whole, should be 
careful and deliberate in considering legislative proposals designed to address Blakely . 

Sentencing policy impacts nearly every single one of the more than 66,000 federal defendants 
charged on average with felonies or Class A misdemeanors each year. 

In examining any short term legislative proposal, we are guided by, and we suggest that 
the Committee consider, the following criteria, among others: ! . Will the legislation provide a 
clear short- and long-term solution to the many pending litigation issues? 2. Is the legislation 
consistent with the principles of sentencing reform that have been supported by both Republican 
and Democratic majorities of Congress for 20 years and by Republican and Democratic 
administrations for 20 years? 3. Does the legislation address all of the constitutional issues that 
remain unresolved or is there a significant likelihood that the Court will be reviewing federal 
sentencing policy shortly even with the legislative change? 
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CONCLUSION 

The Department of Justice is committed to ensuring that the federal criminal justice 
system continues to impose just and appropriate sentences that meet the goals of the Sentencing 
Reform Act. Despite the current uncertainty about the implications of Blakely , we are confident 
that federal sentencing policy can and will continue to play its vital role in bringing justice to the 
communities of this country and effectively vindicating federal criminal law. 

I would be happy to try to answer any questions that the Committee may have. 
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National Association of 
Criminal Defense Lawyers 


July 12, 2004 

The Honorable Orrin Hatch 
United States Senate 
Washington, DC 20510 

The Honorable Patrick Leahy 
United State Senate 
Washington, DC 20510 

Re: Blakely v. Washington and the Future of the Federal Sentencing Guidelines 

Dear Senators Hatch and Leahy: 

We are writing on behalf of the National Association of Criminal Defense Lawyers 
(NACDL) to address the complex questions raised by the Supreme Court’s decision in Blakely v. 
Washington, a case in which the NACDL participated as amicus curiae in support of the 
petitioner Blakely, The NACDL, a professional bar association with more than 1 1,000 direct 
members and thousands more affiliate members, is the preeminent organization in the United 
States advancing the mission of the nation’s criminal defense lawyers to ensure justice and due 
process for persons accused of crime. We commend the Chairman for scheduling this hearing to 
consider the implications of Blakely for the Federal Sentencing Guidelines, and we offer our 
assistance as the Committee moves forward in an effort to develop a sentencing system that 
respects the fundamental constitutional right of jury trial. 

Any examination of federal sentencing must start with the Sentencing Reform Act of 
1984 (SRA). While the SRA arose from well-intentioned concerns regarding indeterminate 
sentencing, judges, practitioners, and academics have long questioned the efficacy and fairness 
of the resulting sentencing system, the Federal Sentencing Guidelines. Reducing “unwarranted 
sentencing disparity” was the primary purpose for the SRA, and, by this measure, few would 
describe the Guidelines as an unqualified success. Indeed, their most prominent effect has been 
a dramatic shift in power from the judiciary to prosecutors. In a prescient decision issued a week 
prior to Blakely, Chief Judge William G, Young painstakingly describes a criminal justice 
system in which the focus “has shifted far away from trials and juries and adjudication to a 
massive system of sentence bargaining that is heavily rigged against the accused citizen.” 

United States v. Green, (D. Mass., June 18, 2004) (holding the Federal Sentencing Guidelines 
unconstitutional). 


(202) 822-8400 


1150 1 8th Street, NW ♦ Suite 950 ♦ Washington. DC 20036 
Fax (202) 872-8690 assist@nacdl.org 
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The need for thorough deliberation. 

We agree with Judge Young’s characterization - and with like views expressed by the 
majority in Blakely - and we believe that a careful and comprehensive reevaluation of the entire 
federal sentencing system is necessary. We note that the ABA Justice Kennedy Commission 
recently completed its year-long review of issues confronting the state and federal criminal 
justice systems. Formed to address problems identified by Justice Anthony Kennedy at the 
association’s 2003 annual meeting, the Commission issued a report that was sharply critical of 
inflexible and wastefiilly long federal sentences for nonviolent offenders. We recommend that 
Congress establish a similar commission — comprised of practitioners, prosecutors, judges and 
academics - to study the future of federal sentencing in the wake of Blakely. 

One guiding principle for this process must be, as Justice Scalia writes in Blakely, “the 
need to give intelligible content to the right of jury trial” because “[tjhat right is no procedural 
formality, but a fundamental reservation of power in our constitutional structure.” This means 
exploring fully the experience of so-called “real-offense” sentencing under the Guidelines and 
the consequences of such an approach for due process and the right of jury trial. Under the 
current regime, uncharged allegations and allegations that may have been rejected by a jury are 
relied upon to increase significantly the defendant’s sentence without the basic procedural 
protections of a trial. Without any warning in the indictment or at the time of plea, evidence that 
flouts basic rules designed to ensure the reliability of fact-finding may add years or decades to a 
prison sentence if it seems more likely accurate than not. As Judge Young explains, the 
cornerstone of this so-called “real offense” sentencing system is “relevant conduct” and that 
concept is “naught but the Department’s theory of the offense.” 

Any system that fails to rectify these problems, and thus fails to honor the spirit as well as 
the letter of the Blakely decision, is constitutionally suspect. In our view, the only way to 
vindicate the fi/afefy jury-trial guarantee is to give meaning to the “right to insist that the 
prosecutor prove to a jury all facts legally essential to the punishment.” 

Giving meaning to the constitutional right recognized in Blakely. The Kansas approach 

The majority in Blakely notes with approval the measures adopted by the Kansas State 
legislature following invalidation of its state sentencing guidelines. Through modest 
amendments to its sentencing statutes, Kansas made the Blakely jury-trial right operative within 
the State’s existing sentencing regime. We strongly commend this approach to the Committee’s 
consideration. 

Some may discount this approach based on the specious argument that the federal 
guidelines are more complicated than those used by Kansas. There are several reasons for 
rejecting this view. Requiring a jury to determine the facts legally relevant to the punishment is 
no more complicated - indeed, probably less so - than the statutory duty that a federal capital 
jury must perform: determine what aggravating and mitigating factors are present and then 
decide whether the aggravating factors "sufficiently outweigh" any mitigating factors so as to 
"justify a sentence of death." Several district courts have voluntarily adopted a Kansas-like 
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approach in the aftermath of Blakely. To the extent some enhancements prove unduly confusing 
for juries, this approach would have the added benefit of encouraging simplification of the 
Sentencing Guidelines. 

That the Federal Sentencing Guidelines are amenable to this straightforward approach is 
implicit in post-Blakely charging policies adopted by the Department of Justice. In his July 2 
memorandum to all federal prosecutors. Deputy Attorney General James Comey directs, 
“Prosecutors should immediately begin to include in indictments all readily provable Guidelines 
upward adjustments and upward departure factors (except for prior convictions that are exempt 
from the Blakely and Apprendi rules),” While this may be seen as a defensive litigation strategy 
(and one that the NACDL does not endorse without congressional authorization), it is not the 
first time the Department of Justice has conceded the workability of such a system. See Harris v. 
United Stales, 536 U.S. 545, 581-82 (2002) (Thomas, J., dissenting) (“The United States 
concedes, with respect to prospective application, that it can charge facts upon which a 
mandatory minimum sentence is based in the indictment and prove them to a jury.”). 

The dangers inherent in any approach that evades Blakely. 

We adamantly oppose an approach that would increase the top of each guideline range to 
the statutory maximum sentence for the offense of conviction (the so-called “Bowman 
approach”). Converting the guidelines maximum to the statutory maximum not only eliminates 
important protections against unwarranted disparity in sentencing, it evades the jury-trial right 
enunciated in Blakely and will be subject to serious constitutional challenge, creating confusion 
and new avenues for litigation that belie its rationale as a provi.sional set of rules. 

While Professor Frank Bowman has argued that this approach would preserve the status 
quo, we think this prediction greatly underestimates the unwarranted disparities that will result in 
some jurisdictions. Permitting unbridled discretion to impose sentences upward to the statutory 
maximum, while maintaining current restrictions on mitigation, will compound the problems 
highlighted in Blakely and escalate sentences that are already too high (as denounced by Justice 
Anthony Kennedy at the American Bar Association’s 2003 annual meeting and by the 
association’s Justice Kennedy Commission in its recent report). 

Regardless whether judges change their sentencing practices based on the dramatically 
higher maximum sentences, many prosecutors will use them to unfair advantage in plea 
bargaining by threatening to request sentences above the former guidelines maximums. 

Increasing the already disparate plea bargaining power in the hands of federal prosecutors would 
seriously undermine the core constitutional teaching of Blakely. “The Framers would not have 
thought it too much to demand that, before depriving a man of . . . his liberty, the State should 
suffer the modest inconvenience of submitting its accusation to ‘the unanimous suffrage of 
twelve of his equals and neighbours . . . rather than a lone employee of the State.’” 

These concerns are not assuaged by the various proposals — such as directives to the 
Department of Justice and the courts and the right to appeal under an abuse-of-discretion 
standard - to discourage sentences above the minimum guideline sentence. With respect to the 
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right to appeal above-minimum sentences, we doubt that the deferential abuse-of-discretion 
standard of review will have the intended deterrent effect. In any event, the Department of 
Justice is likely to render this protection meaningless through pre-existing plea-agreement 
practices that exact waivers of the defendant’s right to appeal. 

Even if subject to a sunset clause, this approach rests on infirm constitutional footing and 
would undoubtedly produce more uncertainly and litigation. It requires that the Supreme Court 
maintain the distinction between minimum and maximum sentences - a doubtful proposition 
after Blakely. See Harris, 536 U.S. at 579-80 (Thomas, J., dissenting) (“there are no logical 
grounds for treating facts triggering mandatory rainimums any differently than facts that increase 
the statutory maximum.”). 

A short-term legislative fix is unnecessary. 

We do not think immediate, short-term legislation is necessary. Indeed, at the time of 
this writing, one circuit court of appeals has held that Blakely does not apply to the Federal 
Sentencing Guidelines. United States v. Pineiro, (S'*" Cir., July 12, 2004). Some states with 
guidelines systems that run afoul of Blakely have atuiounced their intention to consider the issue 
over time while the courts, prosecutors and defense counsel adapt current practices to conform to 
the law. If a short-term fix is deemed absolutely necessary, advisory guidelines are preferable to 
the so-called “Bowman approach.” Most importantly, advisory guidelines would avoid the 
constitutional infirmity and asymmetrical departure authority of the Bowman approach. Several 
states and the District of Columbia have adopted advisory sentencing guidelines, and we believe 
that such a system would be coherent, balanced and workable in the short-term. We note, 
however, that such an approach remains inconsistent with the spirit of Blakely and should be 
subject to a sunset clause. 

We would welcome the opportunity to provide additional input regarding the various 
proposals for addressing Blakely and our view that any long-term approach must embrace the 
jury-trial guarantee announced in that decision. If you have any questions or would like further 
information regarding NACDL’s position, please contact Legislative Director Kyle O’Dowd: 
(202) 872-8600 x226 or kyle@nacdl.org. 

Sincerely, 






E.E. (Bo) Edwards 
President 


Barry Scheck 
President-Elect 


cc: 


Members, Senate Judiciary Committee 
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Conference of Chief Justices 

July 9, 2004 


Honorable Onin G. Hatch 
United States Senator 
104 Hart Office Building 
Washington, DC 20510 

Honorable Patrick Leahy 
United States Senator 
433 Russell Senate Office Building 
United States Senate 
Washington, DC 20510 

Dear Senator Hatch and Sen^r Lealiy: 

Thank you for your le^ of July 2, 20CJ4, inquiring about the impact of the 
United States Supreme Court’s (tecisjon in Blakely v. Washington on state court 
sentencing decisions. We ai^^iate very much your interest in state court 
comment on federal actions that would affect our work. Fortunately, I can report 
that our sta^ at the National Center for State Courts (NCSC) is conducting a 
preliminary study on this issue. They expect to have a report ready for general 
distribution by the end of next week. I will ensure that a copy of ie report is 
forwarded to you as soon as it 1$ available. Their r^ort will also appear on the 
NCSC Web page at http://www.ncsconline.org/WCDS/topiciisting.htm. 

It is difficult to estimate the extent of the efiect on individual litigation 
in the states because of the wide variations in approach. It is clear that in some 
states the basic sentencing scheme will be invalidated by the decision, but we do 
not know the number of states tiiat will be affected. 

If, afier reviewing the material from NCSC, you have additional 
questions, feel free to call me or our CCJ government relations staff in 
Arlington, Virginia, Thomas Henderson (703-841-5600) and Kay Farley (703- 
841-5601). 

Thank you for soliciting our input on this important issue. 


Sincerely, 


Ronald M. George 

President, Conference of Chief Justices 



199 


Good morning, Mr. Chairman and distinguished members of the Committee 

Thank you for allowing me the privilege of appearing before you. My 
name is Larry Piersol and I am the Chief Judge for the District of South 
Dakota. I am appearing as the President of the Federal Judges Association, 
an association of about 70% of the Article III judges, district and circuit 
judges. The association was formed 20 years ago to preserve judicial 
independence. As you know, judicial independence is an important 
principle for the public, not just forjudges. Judicial independence is surely 
at issue for what Congress might or might not do as a result of the 6* 
Amendment principles as stated in Blakely v. Washington. 

The Blakely issues are in 2 main areas: 

1. The immediate issues judges as well as prosecutors, defendants and 
victims now face in charging, pleas, trials and sentencings. 

2. The less immediate issues of what, if anything, should be changed in 
the procedures and the substance of federal sentencing law. 
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With regard to the immediate issues, let me suggest that a “temporary 
solution” may not be necessary. The 5* and the 7* Circuits have ruled, the 
2“^* has provided questions to the Supreme Court. The 4® Circuit is soon 
going to hear argument. Before long there will be rulings from all circuits 
on various issues. 

We already know there will be splits of authority between the circuits. 
There is nothing unusual about splits of authority and that is a basis for the 
Supreme Court exercising jurisdiction. The district courts will simply 
follow the law as established in their circuit unless and until the Supreme 
Court says otherwise. 

The testimony is also at odds as to whether a temporary solution is 
necessary or desirable as well as disagreeing on what temporary solution 
would meet the letter as well as the spirit of the Constitution. 

However, if a temporary legislative solution is determined to be 
necessary, the Federal Judges Association stands ready to provide whatever 
information and input Congress desires. 
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The FJA is not attempting to provide information or positions different 
from the Judicial Conference, although that is possible, but rather we are a 
resource in close contact with our member judges. 

The second area of issues is that, whatever your reading of the Blakely 
decision, much of federal sentencing law and practice has at least been put in 
question by Blakely principles. As a result, now is the time for an 
examination of the good as well as the troubling portions of federal 
sentencing law. We urge that there be a thorough review of federal 
sentencing law and policy by Congress. We hope that we will be called 
upon to participate in that important process. The Sentencing Commission, 
prosecutors, defenders and academics can all provide helpful input, but we 
are the ones, more than anyone, who look the defendants and the victims in 
the eye, not only at sentencing, but in motion hearings, in trial, at pleas, at 
revocation hearings and resentencings. We believe we have much to offer 
you before you make your final decisions. 

You know how complex and interrelated federal sentencing law is. For 
just one example, I chaired the Native American Advisory Group that 
reported last November to the Sentencing Commission. The study was of 
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the impact of the sentencing guidelines upon native americans. Especially in 
non-public law 280 states, the guidelines have a greater impact upon native 
americans. We try juveniles, sexual abuse cases and many other cases 
where white people are tried in state court. I use that one example only to 
illustrate the complexity of dealing with sentencing law, where each day and 
each sentence is crucial to the lives of many people. 

I will attempt to answer any questions you may have. 

Thank you 
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TESTIMONY 

United States Senate Committee on tbe Judiciary 
Blakely v. Washington and the Future of the Federal Sentencing Guidelines 
13 July 2004 


Commissioner John R. Steer Honorable William K. Sessions, III 

U.S. Sentencing Commission U.S. Sentencing Commission 


Joint Prepared Testimony of 

Commissioner John R. Steer and Judge William K. Sessions, HI 
13 July 2004 

Mr. Chairman and Distinguished Members of the Committee, we are here this morning as 
Vice Chairs of the United States Sentencing Commission. We want to thank you for holding this 
very timely hearing and inviting us to testify today regarding the impact of the U.S. Supreme 
Court’s decision in Blakely v. Washington on the current and future operation of the federal 
sentencing guidelines. The Blakely decision represents potentially the most significant case 
affecting the federal guidelines system since the Supreme Court upheld the Sentencing Reform 
Act in Mistretta v. United States, particularly if it is, in fact, extended to the federal sentencing 
guidelines. The Blakely decision already has raised significant concerns regarding the validity of 
the federal guideline system. 

Over the past three weeks, the Sentencing Commission has worked intensively with 
Congress, the Department of Justice, representatives of the federal judiciary, and other interested 
persons to analyze the impact of the Supreme Court’s decision and help guide the discussion 
concerning the future of the federal sentencing guidelines system. We, along with Vice Chair 
Judge Ruben Castillo, chair-nominee Judge Ricardo Hinojosa, Commissioners Michael O’ Neill 
and Michael Horowitz, and the entire Sentencing Commission staff stand ready to assist 
Congress as you navigate the post-Blakely waters. 

Even if Blakely is found to apply to the federal guidelines, the waters are not as choppy as 
some would make them out to be. The viability of the federal guidelines previously was called 
into question by some after the Supreme Court decided Apprendi v. New Jersey} After an initial 
period of uncertainty, however, the circuit courts issued opinions and the Department of Justice 
instituted procedures to ensure that future cases complied with Apprendi ‘s requirements and also 
left the guidelines system intact. 

In light of the Blakely decision, the Department of Justice already has instituted 
procedures which would protect the overwhelming majority of future cases from Blakely 


'530 U.S. 466 (2000). 
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infirmity. The Department of Justice has issued detailed guidance for every stage of the 
prosecution from indictment to final sentencing, including alleging facts that would support 
sentencing enhancements and requiring defendants to waive any potential Blakely rights in plea 
agreements.^ It is also worth noting that a majority of the cases sentenced under the federal 
guidelines do not receive sentencing enhancements that could potentially implicate Blakely. 

The court system also appears to be working expeditiously on the Blakely issue, as we 
would expect. In the last two business days, two circuits ~ the Fifth and Seventh Circuits - have 
issued opinions regarding the applicability ot Blakely to the federal sentencing guidelines. A 
Fifth Circuit panel issued a 3-0 decision finding that Blakely does not apply to the federal 
guidelines,^ and a well-respected judge in the Seventh Circuit reached a similar conclusion in a 
dissenting opinion."' 

Our testimony today focuses on some of the unique characteristics of the federal 
sentencing guidelines system, offers some observations about what we understand are some of 
the legislative ideas Congress may be considering to remedy temporarily any potential Blakely 
problems that may exist within the federal sentencing system, and expresses our critical need for 
a chair and a full slate of confirmed commissioners to assist in meeting these new challenges. 

The Federal Sentencing Guidelines Remain Valid 

At the outset, we wish to state our belief that the federal sentencing guidelines remain 
valid despite the Blakely decision. We understand, however, that the federal district, circuit 
appellate, and ultimately, the U.S. Supreme Court will have to make that determination. We 
simply point out that the Supreme Court majority in Blakely reserved judgment on the 
applicability of its holding to the federal guidelines. And until that case clearly applies, we will 
continue to work under the umbrella of presumed constitutionality afforded by the Supreme 
Court in a long line of other cases. 

Thus, we are pleased that the Department of Justice plans to work with us and offer a 
vigorous defense of the guidelines. We concur in its position that Blakely is inapplicable to the 
federal sentencing guidelines and that our system is distinguishable from the Washington state 
system that the Blakely court found to be constitutionally infirm. 

The Sentencing Commission is not, however, operating with willful blindness to the 
significant impact Blakely already has had on the federal sentencing system. The Sentencing 


■'hi fiscal year 2002, 97. 1 percent of federal defendants were sentenced pursuant to plea 
agreements. 

^United States v. Pineiro, No. 03-30437 (S* Cir. July 12, 2004). 

^United States v. Booker, No. 03-4225 (7"' Cir. July 9, 2004). 
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Commission stands ready to work with Congress, the Department of Justice, and others on 
contingency plans in the event that the Supreme Court determines that Blakely does in fact apply 
to the federal system. 

Supreme Court Precedent Validates the Federal Sentencing Guidelines 

What must be kept in mind for today’s purposes is the well settled Supreme Court 
admonition that it is the prerogative of that Court alone to overrule its precedents.’ Accordingly, 
and until that day comes, the long line of cases upholding our guidelines system stands firm. 

Since shortly after the inception of the Sentencing Commission and the federal guidelines 
system, the Supreme Court repeatedly has upheld their constitutionality and, in a variety of 
contexts, has validated the appropriateness of judicial fact-finding to determine an applicable, 
guideline-based sentence within statutory parameters. The Blakely decision does not alter that 
extensive body of law. 

The federal guidelines system endured its first constitutional challenge in 1989. In 
Mistretta,^ the Supreme Court upheld the constitutionality of both the federal guidelines system 
and the Sentencing Commission against both nondelegation and separation of powers 
challenges.’ 

Since establishing the constitutionality of the overall federal sentencing scheme, the 
Supreme Comt has reviewed various federal sentencing guidelines’ applications and upheld 
sentences based on factors determined by a sentencing judge rather than a jury. Throughout the 
course of its decisions, the Supreme Court has not retreated from its declaration that the federal 
sentencing guidelines are constitutional.* 


^See State Oil Co. v. Khan, 522 U.S. 3, 20 (I997)(the prerogative to overrule one of its 
precedents rests solely with the Supreme Court); Agostini v, Felton, 521 U.S. 203, 237 
(1997)(courts of appeals must leave to the Supreme Court the prerogative of overruling its own 
decisions, even if such decision “appears to rest on reasons rejected in some other line of 
decisions”)(quotations and citations omitted). 

‘488 U.S. 361 (1989). 

^Mistretta, 488 U.S. at 412. 

^See,e.g., United States v. Nichols, 511 U.S. 738 (1994)(upholding use of an uncounseled 
misdemeanor conviction to enhance punishment for a subsequent conviction because recidivism 
is an important factor in determining appropriate sentence); Wittev. United States, 5\5 U.S. 389 
(1995)(upholding federal sentencing guidelines relevant conduct scheme); United States v. Watts, 
519 U.S. 148 {1997)(upholding consideration of acquitted conduct by sentencing court so long as 
conduct proved by preponderance of the evidence); Edwards v. United States, 523 U.S. 511 


3 



206 


This long line of cases and the massive body of law flowing from it over the last fifteen 
years has neither been overruled nor distinguished by the Supreme Court in the decisions that 
have brought us together today. In Apprendi, for example, the Court “expressed no view” on the 
federal guidelines beyond “what this Court has already held,”’ which was the constitutionality of 
the federal sentencing guidelines and the Sentencing Commission. Likewise, the Supreme Court 
did not address the federal guidelines in Blakely. Specifically, the Supreme Court majority 
stated: “The federal Guidelines are not before us, and we express no opinion on them.”“ 

The Federal Senteneing Guidelines System Is Distinguishabie from State Systems 

Those who would extend Blakely to the federal sentencing system must understand that 
the federal system is different in many important respects from the guideline system employed by 
Washington state. 

Structurally, the federal sentencing guidelines are distinct from those of states like 
Washington. The federal guidelines are not enacted in total by a legislature but, for the most 
part, are promulgated by the Sentencing Commission, “an independent commission in the 
judicial branch of the United States.”" The federal sentencing guidelines, therefore, are not 
statutes but sentencing rules; the unique product of a special and limited delegation of authority 
to the Sentencing Commission from Congress." 

Another structural difference relates to what is built into the final guideline range and the 
way in which a sentencing court arrives at that final range. The Washington state system, for 
example, requires application of an offense level and, in turn, a “standard guideline range,” In 
the Washington system, therefore, the Blakely holding (that the maximum punishment for 
Apprendi purposes is the maximum sentence that may be imposed based solely on facts found by 
the jury) makes more sense. 


(1998)(upholding federal sentencing guidelines against fi* Amendment challenge by noting that a 
maximum sentence set by statute trumps a higher sentence set forth in the guidelines); Harris v. 
United States, 536 U.S. 545 (2002)(holding that the 5* and 6'*’ Amendment guarantee a defendant 
will never get more punishment than bargained for; but do not promise “anything less” than that; 
therefore, not all facts affecting a defendant’s punishment are elements subject to indictment, 
jury, and proof requirements). 

^Apprendi, 530 U.S. at 497n.2 1 (citing Edwards v. United States, 523 U.S. 5 1 1 515 
(1998)). 

^“Blakely, 542 U.S. slip op. 9n.9 (June 24, 2004). 

"Mistretta, 488 U.S. at 385; 28 U.S.C. § 991(a). 

"/rf.; see also Stinson v. United States, 508 U.S. 36, 45 (1993). 
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The federal sentencing guidelines are structured quite differently. They start with a base 
offense level that typically applies to commission of an offense in its simplest form, and they 
result in an adjusted offense level that generally is somewhat less than the statutory maximum 
penalty for the offense of conviction. That final offense level is based on a number of sentencing 
factors that historically judges, in their discretion, considered. In the historical, pre-guidelines 
world, judges took into account many factors relating to the offense and the offender, including 
conduct beyond the elements of the statutory offense that was nevertheless relevant to the 
offense, and even post-offense conduct. These are critically important distinctions that make the 
Blakely holding impractical when an attempt is made to apply it to the federal system. In the 
federal sentencing system, the statutory maximum penalty legislated by Congress remains the 
effective maximum penalty to which a defendant can be exposed upon a finding of guilt. The 
final guideline offense level and upper end of the ultimately determined guideline range act as 
checks on the judge’s discretion to impose a sentence within the bounds of the statutory penalty. 

Looking at the structural differences more broadly, state sentencing systems like 
Washington’s tend to establish standard sentencing ranges with little deviation, whereas the 
federal sentencing guidelines, following the mandates set forth in the Sentencing Reform Act and 
refined through Congressional directives, contain subtle nuances designed to individualize 
sentences. For example, the Guidelines Manual currently contains three pages of application 
notes devoted solely to assisting the sentencing court in making a determination of “loss” for the 
variety of complex economic crimes federal judges confront. 

It also is important to understand that the federal system places the burden on the 
Government to prove sentencing enhancements and that it also contains a number of downward 
adjustments that can benefit a defendant. By contrast, state systems typically start at standardized 
punishment midpoints and provide scant room to navigate throughout a particular guideline, up 
or down. Thus, they do little to individualize punishment to the facts of the real offense conduct 
and characteristics of the offender (other than criminal history). 

If the assumption behind applying Blakely to the federal sentencing guidelines system is a 
desire to enhance fairness and a defendant’s rights, it must be noted that the federal guidelines 
system has done much to move in that direction already. The Blakely Court recognizes that a 
defendant’s Sixth Amendment rights are not violated by a judge’s unfettered discretion to impose 
a sentence the judge might deem fit within broad statutory parameters. That kind of system, as 
recognized by the Supreme Court in Mistretta, was the system that existed in federal courts prior 
to the advent of the federal sentencing guidelines system.'’ 

The federal guidelines system answers concern (by Congress and others) about unfettered 
judicial discretion in a number of ways. Judges do make factual and guideline application 
decisions, but both defendants and the Government have an opportunity to contest application of 
the guidelines before the judge as neutral arbitrator. In addition, the Sentencing Reform Act, as 


'^Mistretta, 488 U.S. at 364. 
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adjusted by the PROTECT Act, requires a sentencing judge to state with specificity reasons for 
imposing a sentence. Additionally, the Sentencing Reform Act, for the first time, provided 
sentence appellate rights for both defendants and the Government. The federal guidelines system 
thus minimizes the role a judge’s personal philosophy may play in sentencing. These are just 
some of the ways in which the federal guidelines seek to assure fairness, uniformity, and 
certainty in sentencing. 

It is important to note, moreover, that the federal sentencing system does not strip away 
all judicial discretion in sentencing. In fact, the federal system is designed to give judges 
maximum discretion within the parameters set forth in the Sentencing Reform Act,'"' as well as to 
allow them to check prosecutorial charging discretion, to an extent, by constructing a guideline 
sentence based on the defendant’s actual offense conduct. Additionally, rather than construct a 
unique guideline for each of the hundreds of criminal statutes contained in the United States 
Code (as many of the state systems do), the federal sentencing guidelines are generic and often 
cover a broad array of conceptually similar crimes scattered throughout the criminal code. 

For example, several hundred fraud crimes are found throughout the United States Code 
and carry statutory maximum penalties ranging from five to thirty years. Instead of having a 
separate guideline for each of these disparate offenses, the federal sentencing guidelines have one 
applicable guideline that uses particular enhancements to capture the individualized nature of the 
offense conduct. The federal sentencing guidelines, therefore, try to rationalize penalties and 
further the Sentencing Reform Act’s goal of ensuring similar punishment for similar offenses. 

It Blakely were to apply to the federal sentencing guidelines, it could result in a much 
more cumbersome system, a significant increase in prosecutorial discretion at the charging stage 
of the criminal process, and increasing uncertainty in sentencing. 

To be sure, the Sentencing Commission recognizes that the federal guidelines system is 
not without its problems. The Sentencing Commission always welcomes debate and input on 
how to improve the system. But we hope that there will be common interest among 
policymakers in preserving a viable guidelines system, rather than seeking to use the current 
uncertainty as an opportunity to press a favorite sentencing policy agenda. 

Legislative Proposals under Consideration 

The Sentencing Commission believes that the federal sentencing guidelines, as currently 
promulgated, fiirther the purposes of sentencing set forth in the Sentencing Reform Act, are 
constitutionally sound, and will withstand Blakely scrutiny, but it is planning for the possibility 
that Blakely may be held to apply to the federal system. The Sentencing Commission appreciates 
Congress’ prompt but careful attention to this issue as it reviews a number of legislative 


'“‘28 U.S.C. § 994(b)(2) generally limits the maximum width of guideline ranges to the 
greater of six months or 25 percent. 
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proposals imder consideration. 

At this early juncture, we are not prepared to endorse either the necessity of immediate 
legislative action or any particular model. If Congress decides to act, however, we hope that the 
legislation will preserve the core principles of the Sentencing Reform Act and, to the extent 
possible, avoid a wholesale rewriting of a system that has operated well for nearly two decades. 

Moreover, if Congress determines that legislation is appropriate, it should be the goal of 
any legislation to address problem areas as definitively as possible without burdening the system 
with a host of new issues that have to be litigated. Finally, we suggest that any corrective 
legislation contain, as one element, an amendment to the Sentencing Reform Act expressly 
stating that the guidelines operate within the statutory parameters set by Congress. While this 
implicit rule has been recognized by the courts, its express statement by Congress would address 
a key Blakely issue by making clear that the federal guidelines do not establish their own 
“statutory” maximum penalties. 

As we move forward in the wake of Blakely, it may be necessary for the Sentencing 
Commission to receive emergency amendment authority to address expeditiously congressional 
concerns. We remain ready to work with Congress, the Department of Justice, and others in 
further scrutinizing any legislative proposals. 

The Sentencing Commission Remains in Critical Need of a Full Slate of Commissioners 

Both of us have had the privilege of serving on the Sentencing Commission since 1999. 
When we arrived, the Sentencing Commission had been without commissioners for over one 
year. As a body, and under the leadership of Judge Diana E. Murphy, we came together to set an 
aggressive agenda that addressed the significant backlog of work that had accumulated as a result 
of those vacancies. We continue to set aggressive agendas and are pleased to state that we have 
no significant backlog of congressional directives. 

What we do have, however, is a critical leadership void that is only worsened by the 
Blakely decision. In January of this year. Judge Murphy resigned as chair and member of the 
Sentencing Commission. The President has nominated Judge Ricardo Hinojosa to succeed her. 

In addition to being without a chair, two Commissioners’ terms have expired and they 
currently serve in the final months of their statutory holdover period. The President has 
nominated Commissioner Michael O’Neill and Judge Ruben Castillo for reappointment. 

We raise this internal concern with you because, in the period of uncertainty wrought by 
the Blakely decision, it is all the more important that the Sentencing Commission have a chair 
and a full slate of commissioners. 

As we have indicated, the Sentencing Commission is as fully operational as it can be 
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given the above-described position. We have announced a tentative list of priorities for the 
coming amendment cycle, and will include a thorough review of the impact of the Blakely 
decision on the federal guidelines and a host of other important sentencing issues (including 
immigration, criminal history, environmental offenses, drugs, and compassionate release), if 
resources allow. We continue to respond promptly to congressional initiatives necessitating 
guidelines amendments. 

Mr. Chairman and Members of the Committee, thank you again for holding this very 
important hearing on matters of critical importance to the federal criminal justice system. We 
will be glad to try to answer any questions you may have. 
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July 14, 2004 


Honorable Orrin G. Hatch 
Chairman 

Senate Committee on the Judiciary 
SD-224 Dirksen Senate Office Building 
Washington, D.C, 20150-6275 


Honorable Patrick J. Leahy 
Ranking Member 
Senate Committee on the Judiciary 
SD-152 Dirksen Senate Office Building 
Washington, D.C. 20150-6275 


Dear Chainnan Hatch and Ranking Member Leahy: 

As an initial response to your letter dated July 2, 2004, we would like to reiterate the 
Coimnission’s views expressed in our written statement and oral testimony at the July 1 3, 2004, 
hearing on the impact of Blakely v. Washington on the federal sentencing guidelines. 

In Blakely the Supreme Court expressed no opinion on the federal sentencing guidelines. 
There are a number of important distinctions between the federal system and that of the State of 
Washington suggesting that the Blakely holding ultimately may not extend to the federal 
sentencing guidelines. The Commission is actively analyzing the impact of Blakely by closely 
monitoring caselaw, collecting data on sentences imposed posx-Blakely, and participating in a 
special task force established by the Administrative Office of tho United States Courts. We also 
ate undertaking a thorough examination of the federal guidelines, as well as state guidelines 
systems, in the event the Supreme Court ultimately extends Blakely to the federal system, making 
changes necessary. 

Accordingly, at this early juncture, the Commission is not prepared to endorse either the 
necessity of immediate legislative action or any particular legislative model. Although the 
Commission acknowledges that Blakely has cast uncertainty on federal sentencing, the federal 
courts and the Department of Justice are acting expeditiously to return certainty to federal 
sentencing. 
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If Congress determines that legislation is appropriate, we hope that any such legislation 
would preserve the core principles of the Sentencing Reform Act and, to the extent possible, 
avoid the wholesale rewriting of a system that has operated well for nearly two decades. The 
Commission and its staff remain ready to assist Congress in any way it deems appropriate, and 
we will keep Congress advised on this important matter. 



William K. Sessions, HI 
Vice Chair 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

“Blakely v. Washington and the Future of the Federal Sentencing Guidelines” 

July 13, 2004 

TESTIMONY OF ALAN VINEGRAD 

Chairman Hatch, Senator Leahy, members of the Senate Judiciary 
Committee: Thank you for giving me the opportunity to appear before you today. 
I was a federal prosecutor for 12 years, most recently serving as the United States 
Attorney for the Eastern District of New York (Senator Schumer’s district). I now 
practice white collar criminal defense law at the firm of Covington & Burling and 
have written and spoken frequently on federal sentencing. 

The Blakely decision warrants consideration of short-term and 
potential long-term responses. In the short-term, until the constitutionality of the 
federal guidelines system is resolved, some action should be taken to remedy the 
unstable, if not chaotic, state of affairs in the federal criminal justice system. 
Courts around the country are taking, and will likely continue to take, many 
divergent approaches in response to Blakely - from upholding the Guidelines, to 
declaring them unconstitutional, to declaring them unconstitutional only insofar as 
upward adjustments to the base offense level and then sentencing within that level, 
to authorizing (or refusing to authorize) juries to resolve disputed sentencing 
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enhancements. The Department of Justice is asking judges to announce three 
sentences in every case. Temporary legislation bringing order to this process 
seems warranted. 

One possible, temporary solution is to direct judges to impose 
sentences within statutory minimums and maximums, using the guidelines as 
presumptive but non-binding rules for determining what sentences should be. This 
is the approach adopted by the Department of Justice for cases in which the 
Guidelines are declared unconstitutional, and embodied in Judge Cassell’s decision 
in the Croxford case, which held the Guidelines unconstitutional as applied in that 
case. This solution, or some other, would also allow Congress to give careful and 
unhurried consideration to how federal sentencing law may need to be changed 
more comprehensively in the event the Supreme Court declares the Guidelines to 
be unconstitutional. If the Supreme Court holds that Blakely does not apply to the 
Guidelines, then this legislation can expire and no further legislation would be 
constitutionally required. 

If, however, the Court invalidates the current Guidelines system, then 
a long-term solution will be necessary. My views on this issue rest on three basic 
premises. First, I believe the Guidelines generally make sense, to the extent that 
they promote uniformity and predictability in sentencing, with sufficient flexibility 
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forjudges to exercise discretion to impose more, or less, punishment based on the 
unusual facts of a given case. 

Second, juries can, and already do, have a role to play in determining 
certain basic facts that are relevant to sentencing. The most obvious example is in 
capital cases, where juries control the determination. However, even in non-capital 
cases, in the wake of the Apprendi decision four years ago, juries in federal cases 
have been called upon to decide a number of issues affecting the statutory 
maximum punishment. For example, juries determine the type and quantity of 
narcotics; whether certain violent crimes resulted in serious bodily injury or death; 
or whether a dangerous weapon was used to commit a bank robbery. If the Court 
holds the Guidelines unconstitutional, then Congress, with the assistance of the 
Sentencing Commission, could designate other factors critical to the sentencing 
process that would increase a defendant’s sentencing guideline range, and thus 
require a jury determination beyond a reasonable doubt. Such factors could 
include, for example, the amount of loss in a financial crime case, or the number of 
guns in a gun-trafficking case. Because these facts typically are already part of the 
proof in the guilt phase of a criminal trial, requiring juries to decide these issues 
would require little additional effort on the part of the various parties to the 
criminal trial process. 
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On the other hand, I do not believe that juries should be called upon to 
decide the many other factors now contained in the sentencing guidelines. Even a 
seemingly simple case can give rise to five, ten or more specific issues under the 
Guidelines, including alternative base offense levels, specific offense 
characteristics, upward adjustments, and upward departures. Oftentimes, some of 
these factors are not fully developed, or even known about, until just before, during 
or after the trial. Moreover, requiring juries to determine whether factors such as 
relevant conduct have been proven beyond a reasonable doubt would likely require 
multiple trials to determine whether the defendant engaged in multiple acts of 
criminal conduct, separate and apart from any other sentencing issues the jury was 
required to decide. It is doubtful that a system requiring juries to decide all of 
these issues would be workable, let alone desirable. 

Instead, sentencing guideline ranges could be calculated based on the 
offense of conviction as well as other critical factors either found by a jury or 
admitted by a defendant during a guilty plea. The size of the guideline ranges 
could be broadened - for example, from 12-18 months to 12-24 or 30 months - to 
allow judges to take into account all the other aggravating factors that are relevant 
to the sentencing decision, such as role in the offense, the use of a special skill, or 
obstruction of the prosecution. Numerical values could continue to be assigned to 


4 



217 


these factors, and could serve as non-binding guidance on how these factors should 
presumptively be taken into account in determining the defendant’s sentence. 

I am not suggesting that this sentencing system is better than the one 
we have today. However, it would satisfy several competing objectives. First, it 
would preserve substantial uniformity in the sentencing of similarly situated 
offenders. Second, it would preserve the jury’s role in determining the basic facts 
that are essential to determining maximum punishment. Third, it would maintain 
the basic structure of the current Guidelines system, with relatively narrow ranges 
of presumptive punishment for federal crimes. Fourth, it would allow for a 
reasonable degree of judicial discretion in determining the ultimate sentence. 
Fifth, it would be feasible to implement. And finally, it would be constitutional, 
for it would satisfy Blakely's requirement that factors that increase a defendant’s 
maximum punishment be proven to a jury beyond a reasonable doubt. 

##### 
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Chairman Hatch and Members of the Committee; My name is Ronald Weich and I am a 
partner in the law firm of Zuckerman Spaeder LLP. I appreciate the opportunity to testify today 
about the fate of the federal sentencing guidelines in the wake of the Supreme Court’s recent 
decision in Blakely v. Washington, 2004 WL 1402697 (June 24, 2004). 

I testify today as an individual, not on behalf of any organization. However I have 
several professional experiences and affiliations that inform my perspective on this issue. 

I began my legal career as an Assistant District Attorney in New York City. From 1987 
to 1989 I served as Special Counsel to the United States Sentencing Commission. I worked at 
the Commission as the guidelines took effective in November 1987 and I helped to draft early 
guideline amendments. 1 also represented the Commission in a number of lower court arguments 
that preceded the Supreme Court decision in Mistreita v. United States, 488 U.S. 361 (1989), 
which upheld the constitutionality of the Sentencing Reform Act against separation of powers 
challenges. From 1989 to 1997 I held various Senate staff positions, first with Senator Specter 
and ultimately as Chief Counsel to Senator Kennedy on this Committee. During those eight 
years I played a role in virtually all legislation related to federal sentencing. 

Now in private practice, I am an advisor to several organizations concerned about 
sentencing fairness and rationality. First, I serve as counsel to the Leadership Conference on 
Civil Rights, the nation’s largest coalition of civil and human rights organizations. In 2000 1 co- 
authored a report for LCCR entitled Justice on Trial, which examined racial disparities in the 
criminal justice system, including those in the federal sentencing system. Second, I serve as 
counsel to the Constitution Project, a nonprofit organization affiliated with Georgetown 
University’s Public Policy Institute which seeks to create bipartisan consensus on controversial 
legal and governance issues. Last week the Constitution Project announced a new sentencing 
initiative which will convene experts to develop principles to guide ^osX-Blakely reforms in 
Congress and state legislatures. 
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Finally, I am a Trastee of the New York-based Vera Institute of Justice, a respected 
source of objective, non-partisan assistance to federal, state and local government agencies on 
criminal justice issues. Last week Vera announced an initiative to assist states in dealing with 
the fallout from Blakely. The Vera Institute and the Constitution Project will closely coordinate 
their separate efforts to harness expert opinion and develop useful recommendations for policy 
makers.- 

As a result of my work over the last 17 years at the Commission, here in the Senate, and 
for my clients, I have become a strong believer in the concept of sentencing guidelines. My 
experiences have taught me that sentencing policy is developed from a spectrum of options. At 
one end is the spectrum is a system of unfettered judicial discretion like the federal sentencing 
system prior to enactment of the Sentencing Reform Act of 1984. At the other end of the 
spectrum is a regime of mandatory statutory penalties. In the middle of the spectrum is a flexible 
sentencing guidelines system in which an expert agency develops general rules to guide judicial 
discretion toward a presumptive sentencing range; in unusual cases judges may depart from the 
applicable range after providing a reason which is subject to appellate review. 

The two extremes on the policy spectrum are each unacceptable. Judge Marvin Frankel 
famously labeled a system of unfettered judicial discretion as “lawless.” Such a system permits 
the whims, personal philosophies and biases of individual judges to generate unwarranted 
disparity among similarly situated defendants. At the other end of the continuum, a system of 
legislatively mandated penalties is lawless in its own way because it is arbitrary, subject to 
manipulation by prosecutors and also results in racial and other disparities.- A well-constructed 
guideline system strikes the proper balance between the competing goals of individualized 
sentencing and standardized sentencing. 


In the interest of full disclosure I bring to the attention of the Conunittee one additional afKliation that some might 
think bears on my testimony: I am married to Julie Stewart, president of the advocacy group Families Against 
Mandatory Minimums (FAMM). I note, however, that my views on mandatory minimums were formed prior to 
both the foimding of FAMM in 1991 and my marriage to Julie in 1999. See. e.g., Welch, Flea Agreements. 
Mandatory Minimum Penalties and the Guidelines, 1 Fed. Sent. Rep. 266 (1988). 

- generally U.S. Sentencing Commission, Mandatory Minimum Penalties in the Federal Criminal Justice 
System (August 1991). 
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Both mandatory minimums and sentencing guidelines limit judicial discretion, but 
guidelines do so in a more balanced and sophisticated fashion. Guidelines take account of far 
more sentencing factors than mandatory minimums, which are typically triggered by a single 
factor like the quantity of drugs sold or the use of a gun. Also the departure mechanism in a 
guidelines system preserves needed judicial discretion; mandatory minimums, in contrast, can 
only be avoided by the actions of the prosecutor through charging decisions, plea practices and 
cooperation agreements. For this reason mandatory sentencing laws, more so than sentencing 
guidelines, transfer sentencing power from the judge to the prosecutor. 

While guidelines are the right policy choice in theory, the federal guideline system has 
had a troubled history. The federal guidelines are widely viewed by judges and practitioners as 
mechanical, harsh and unduly complex. Some of the flaws result from the Sentencing Reform 
Act itself; for example, 28 U.S.C. 994(b)(2) dictates that the top end of a guideline range may 
not exceed the bottom end by more than 25%. This rule caused the Commission to develop a 
dense sentencing grid of unhelpfully fine distinctions unlike the simpler grids in most state 
systems. Other problems stem from Congress’ penchant for micromanaging the guidelines 
through endless directives and its unwillingness to repeal the pre-1987 mandatory minimums. 

But even flawed guidelines are preferable to a regime of mandatory minimums. 
Advocacy against mandatory minimums in Congress and in many states is grounded on the 
existence of sentencing guidelines as a plausible alternative way to structure judicial discretion. 
For example, the 1994 safety valve provision, 18 U.S.C. 3553(f), has exempted thousands of 
low-level drug defendants from harsh mandatory penalties, but those defendants are then 
sentenced within the guideline system. I can report with confidence that the safety valve would 
never have been enacted if Congress had not been assured that the guidelines serve as a backstop 
against excessive judicial discretion. 

Blakely vindicates an important constitutional principle, one I will return to later in my 
testimony. But if the decision is read to render all guideline systems constitutionally invalid, it 
cuts the middle out of the policy spectrum and leaves Congress and state legislatures with the 
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unhappy choice between the two extremes of unfettered judicial discretion or mandatory 
minimums. Like Justice Breyer, “I cannot believe the Constitution forbids the state legislatures 
and Congress to adopt [guideline] systems and to try to improve them over time.” Blakely v. 
Washington, supra (dissent of Breyer, J.) (slip op. at 18). As a supporter of the guideline 
concept, I hope the Court will eventually allow some version of guidelines - perhaps less rigid 
standards that can be fairly characterized as a set of court rules rather than legislation. 

In any event, Blakely presents a golden opportunity for Congress to undertake a top-to- 
bottom reexamination of the federal sentencing system. The system had deteriorated badly and 
seemed impervious to reform. Now reform will come - it only remains to be seen how radical 
the reform must be to satisfy the Supreme Court’s new reading of the Sixth Amendment. 

I leave for other witnesses at this hearing any predictions about how the Supreme Court 
might eventually apply Blakely to the federal guidelines. My testimony proceeds from the here- 
and-now reality that numerous federal courts, including the Seventh Circuit, have already held 
the Sentencing Reform Act to be unconstitutional in whole or in part. The uncertainty 
surrounding the validity of the guidelines has prompted Congress to consider (1) short-term 
legislation to stabilize the federal criminal justice system; and (2) long-term reforms to remedy 
constitutional flaws and otherwise improve federal sentencing law. In the remainder of ray 
testimony I will offer my thoughts on the short-term “fixes” under discussion and suggest some 
principles to guide long-term reform. 

I. Short-term Options 

Blakely has already caused much confusion and unrest in the federal criminal justice 
system, to say nothing of the situation in affected states. Judge Easterbrook, dissenting from a 
Seventh Circuit decision holding the guidelines unconstitutional, warned of “bedlam.” Booker v. 

United States, F.3d (July 9, 2004) (slip. op. at 12). Already a number of judges, 

including Judge Cassell, have found the guidelines to be unconstitutional as applied to particular 
defendants, or on their face. Charging and plea bargaining practices are in a state of flux. 
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At first blush, it seems unacceptable for Congress to allow the system to operate without 
a clear set of rules to govern sentencing proceedings in federal courts throughout the country. 
Ferment is a good thing, but chaos in the administration of justice is not. Still, there may be 
good reasons for Congress to wait. 

Short-Term Option I: Do Nothing 

In the first few days following Blakely there was something of a panic-induced 
assumption among practitioners that Congress would need to step in to calm the waters. But 
over the last week I sense growing support among sentencing experts for the position that the 
system can right itself and that any short-term fix might be counter-productive. 

The system has already adjusted itself to incorporate Blakely in the day-to-day work of 
the federal courts. The Department of Justice has issued detailed guidance to its prosecutors 
about how to structure indictments that may satisfy Blakely. Some courts have complied with 
Blakely by treating guideline factors as elements of the offense and presenting them to the jury 
for adjudication. Prosecutors and defense attorneys are negotiating plea agreements that include 
a waiver of the defendant’s Blakely rights. 

Meanwhile the guidelines may yet be constitutional. The Department of Justice has 
advanced the argument that the federal system is distinguishable from Blakely because the 
federal guidelines are court rules, not statutes. Judge Easterbrook offered a plausible 
endorsement of this view in dissent from the Seventh Circuit’s Booker opinion last week. It 
would be ironic and damaging if Congress upended the sentencing system unnecessarily. 

In any event there are limits to how much of the current uncertainty Congress can settle. 
The Ex Post Facto Clause of the Constitution will limit the applicability of any new system to 
many of the cases already in the pipeline. Certainly every defendant whose crime was 
committed before enactment of the new law and who believes that he or she might have received 
a lower sentence under the guideline system as it existed before Blakely (or under the guideline 
system as affected by Blakely, before the Blakely fix) will make an ex post facto claim. Blakely 
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retroactivity and ex post facto litigation will work its way through the courts for a long time to 
come, and there is nothing Congress can do now to head it off. 

While Congress may seek to stabilize the situation, any “patch” that evades the Sixth 
Amendment dictates oi Blakely will engender its own constitutional challenges and therefore 
cause a new layer of destabilizing litigation. The more complicated the fix, the more 
complicated the litigation to incorporate it. 

Finally, there is one virtue to the chaos: experimentation. Yale Law School Professor 
Daniel J. Freed, one of the fathers of the modem sentencing reform movement, has argued that 
“the creative uncertainty Blakely has introduced into a long flawed system should be viewed as a 
distinct virtue. Since no model solution seems to be available at the moment, why not let the 
inventive forces that Blakely has unleashed educate all of us, in and out of government?” 

Notwithstanding these considerations. Congress may choose to act, if for no other reason 
than to set clear rales for cases not yet in the pipeline. I will comment on each of the several 
options I understand to be under consideration. 

Short-Term Option 2: Advisory Guidelines 

One relatively simple way to address uncertainty about the constitutionality of the 
sentencing guidelines is to temporarily suspend operation of the statutory provision that makes 
the guidelines binding, 1 8 U.S.C. 3553(b). Left intact would be 1 8 U.S.C. 3553(a) which 
requires courts to consider the applicable guideline range as one of several factors relevant to the 
imposition of sentence. 

Advisory guidelines are not at all a radical notion. An early version of the Sentencing 
Reform Act provided for advisory guidelines under 3553(a), reinforced by the reasons 
requirement and appellate review. The binding language in 3553(b) was added during Senate 
debate in 1978, several years after tbe bill was first introduced. See S. Rep. 98-225 at 78, fh. 172 
and accompanying text. Since passage of the Act, many states and the District of Columbia have 
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formulated advisory guidelines in direct reaction to the federal experience with overly rigid 
binding rules. Indeed, the post-Blakely memos from Deputy Attorney General Comey and 
Assistant Attorney General Wray recognize that advisory guidelines are a suitable fallback 
position in cases where 1 8 U.S.C. 3553(b) has been struck down under Blakely. 

Any legislation to make the guidelines advisory should retain a right of appeal for both 
the defendant and the government based on a trial court’s abuse of discretion or misapplication 
of 3553(a). Under such a scheme, the imposition of a sentence within the guideline range would 
likely be viewed as presumptively reasonable and insulated from appellate review. Such a "soft” 
incentive to comply with the guidelines should in no way offend the dictates of Blakely. 

Seventeen years of mandatory guidelines have changed the sentencing culture in federal 
courts forever. I believe that most sentences imposed under an advisory guideline system would 
fall within the guideline range or be very close to it. Sentencing is a responsibility that judges 
find daunting. Most judges find (and would continue to find in an advisory system) comfort in 
knowing that the sentence is consistent with the views of an authority such as the Sentencing 
Commission. In any event, a temporary suspension of 3553(b) would make for a worthwhile 
experiment -- the Sentencing Commission could monitor sentencing decisions, compile data, and 
report to Congress, which would be free to reimpose binding constraints even before the 
expiration of the temporary period. 

Some have suggested that the combination of court decisions and DOJ guidance will 
have the effect of rendering the guidelines advisory and such legislation unnecessary. But swift 
congressional action to suspend 3553(b) might calm the waters more authoritatively than a 
patchwork of court decisions and DOJ memos without in any way prejudicing long-term 
thinking about needed reforms. 

I want to emphasize that this or any other short-term “Blakely fix” should be just that: 
short-term . I recommend that any legislation along these lines include a one year sunset 
provision. Congress should require itself to return to this important subject in one year and 
consider the wealth of experience and recommendations that will have been developed by then. 
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If more time to develop legislation is needed, the one year “fix” could be extended for a short 
time. Under no circumstances should Congress allow a short-term stabilization measure become 
the long-term response to Blakely through inaction. 

Short-Term Option 3: Half-Advisory Guidelines (the Bowman Proposal) 

Professor Frank Bowman, my fellow panelist at this hearing, has put forward another 
“Blakely fix” that is receiving serious consideration. Professor Bowman suggests that Congress 
could enact legislation converting the current maximum point of each guideline range to the 
statutory maximum instead. Sentences above the “phantom” guideline range, or perhaps above 
the minimum of the range, would be subject to appellate review on an abuse of discretion 
standard. Thus, the maximum guideline sentence that triggers Blakely would be removed, but 
judges would be encouraged to sentence within the range. 

I consider the Bowman proposal to be ingenious but imbalanced. In effect it is a half- 
advisory system. Like the advisory guideline proposal I just discussed (Short-Term Option 2), 
the Bowman system would retain the guidelines; they would be advisory with respect to upward 
departures but binding with respect to downward departures. This solves (or rather evades) the 
Blakely problem but does so in a manner that upsets the careful balance of the original 
Sentencing Reform Act. Such a system transforms the guidelines into a web of “soft” minimum 
sentences, preferable to mandatory minimums of course but lacking the corresponding protection 
against unjustifiably lengthy sentences. 

If Congress chooses to adopt an advisory guideline system in the short-term, I submit that 
the fair and appropriate way for it to do so is to make the guidelines fully advisory, not half- 
advisory. And if the Bowman proposal moves forward, 1 urge that it be revised to establish an 
abuse of discretion standard of review for downward departures, thus offering a modicum of the 
balance that characterizes the Sentencing Reform Act itself. And, as noted, the Bowman 
proposal should be subject to the same one year sunset as any other short-term response to 
Blakely. 
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Short-Term Option 4; The Kansas Model 

The Federal Public Defenders have put forward yet a different idea for short-term 
legislation. They propose that Congress follow the lead of the Kansas legislature which 
responded to a B/afe/y-like Kansas Supreme Court decision by instituting procedures for putting 
sentencing enhancements before the jury for adjudication following conviction. 

In my view the Kansas model warrants serious consideration as a long-term response to 
Blakely. Unlike either advisory guidelines or the Bowman proposal, it is not an evasion of 
Blakely but rather an incorporation of Blakely into federal criminal procedure. But I do not see 
the Kansas model as a practical short-term solution because it transforms a guideline system that 
was never intended to be applied by juries into a jury-based system. Rather, as 1 discuss below, 
the Kansas model should be accompanied by federal criminal code reform and guideline 
simplification, both longer-term endeavors. 

Not an Option; New Mandatory Minimums 

There is another possible “fix” that I want to note and then reject: the enactment of new 
mandatory minimum sentencing laws. Opponents of mandatory minimums have argued for 
years that these laws became obsolete when the federal sentencing guideline system became 
functional. Now proponents of mandatory sentencing laws will argue that new mandatory 
minimums are needed to constrain judicial discretion, since guidelines may no longer be up to 
that task. 

Mandatory sentencing laws were ineffective and harmful before Blakely and remain 
ineffective and harmful in the aftermath of Blakely. While they certainly constrain judicial 
discretion, mandatory minimums are applied unevenly by prosecutors, fostering unwarranted 
disparity. When they are applied, mandatory sentencing laws often cause defendants with 
differing levels of culpability to be sentenced to identically harsh prison terms. Finally, 
enactment of new mandatory sentencing laws in the wake of Blakely will only add a new layer of 
complexity to an already stressed federal criminal justice system. 
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For these reasons, any of the other short-term options discussed above are preferable to 
the enactment of new mandatory sentencing laws. 

II, Principles for Long Term Reform 

Whether or not Congress enacts short-term legislation, it should undertake a long-term 
review of the federal sentencing system to address the constitutional issue presented by Blakely 
and otherwise to improve the system. 1 have previously described initiatives by the Constitution 
Project and the Vera Institute of Justice to harness the views of experts and practitioners in order 
to formulate recommendations for policy makers. Public and private efforts such as these will 
inform congressional deliberations. 

If Blakely means that all guideline systems are invalid. Congress will find itself with few 
options for reform. If, on the other hand, the Sixth Amendment can accommodate a flexible 
court-based guideline system that respects the right to jury trial, then Congress has room to 
legislate. Such a guideline system should be more simple and more flexible than the current 
system, although it may still include legally enforceable rules. 

Any long-term review of federal sentencing should not be limited to the immediate issues 
raised by Blakely. Rather, Congress should seize the opportunity presented by the Blakely 
decision to reconsider various aspects of the current system, address long-standing concerns and 
develop much-needed improvements. 

Toward that end, I respectfully offer a series of principles that might contribute to a 
comprehensive reform of federal sentencing policies. The first two principles are procedural in 
nature, the remainder are substantive. 

Principle I: Provide a Meaning Opportunity for Input to All Participants in the 

Criminal Justice System 
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It seems an unremarkable and non-controversial proposition to insist that all voices of 
criminal justice expertise be heard during the formulation of such profound sentencing reforms. 
But in fact, federal sentencing policy has too often been characterized by a failure to 
communicate with - or listen to - key stakeholders. 

To begin with, the Sentencing Reform Act itself contains a structural imbalance that has 
stifled input from an important group of experts: criminal defense lawyers. 28 U.S.C. § 991 
designates the Attorney General as a non-voting ex officio member of the Sentencing 
Commission, but there is no parallel institutional representation of the defense bar. Thus the 
Justice Department participates in closed-door deliberations of the Commission, while federal 
public defenders and other members of the defense bar provide only after-the-fact input. 
Proposals to add a defense representative to the Commission have foundered. 

In addition, the sentencing expertise of the federal judiciary has not always been 
welcomed. During debate on the so-called Feeney Amendment that eventually became Title IV 
of the PROTECT Act (Pub. L. 1 08-02 1 ), Chief Justice Rehnquist wrote to Congress that the 
legislation under consideration would “seriously impair the administration of justice” and 
complained that the views of the judiciary had not adequately been considered. Chairman Hatch 
improved the legislation partly in response to the Rehnquist letter, but in his next State of the 
Judiciary report the Chief Justice made clear the judiciary’s disappointment that it did not have a 
fuller opportunity to be heard on a matter of fundamental importance to federal judges. 

A third source of criminal justice expertise deserves an amplified voice in the process of 
developing long-term posl-Blakely reforms: the states. In the criminal justice arena Congress has 
been quick to create funding programs that encourage states to replicate federal policies such as 
truth in sentencing. But in the sentencing guidelines arena, states have been more successful 
than the federal government in creating simple, effective systems. Some states have pioneered 
the use of prison capacity constraints that the federal government does not utilize. As states 
work alongside the federal government in coming to grips with Blakely, there should be a two- 
way dialogue between state and federal policy makers. 
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Principle 2. Rely on Empirical Information 

One of the key tenets of the Sentencing Refonn Act is that sentencing policy should be 
the product of empirical, scientific evidence. The Sentencing Commission maintains an 
impressive research capacity, but in my experience sentencing laws are too often written on the 
back of an envelope in committee markup or during floor debate without drawing on the 
available evidence about sentencing trends and efficacy. For example, the legislative process 
that produced the mandatory minimum threshold levels in 1986 was notoriously devoid of 
scientific analysis.- The Commission, in contrast, undertook a rigorous empirical analysis of 
cocaine penalties in its 1995 and 2002 reports to Congress on that subject, taking into account 
pharmacological, sociological, economic and other scientific evidence. But the 
recommendations that resulted from that review were first rejected (1995) and then ignored 
(2002) by Congress. 

In considering post-Blakely reforms. Congress should take seriously the need for 
sentencing policy to reflect “advancement in knowledge of human behavior as it relates to the 
criminal justice process.” Reforms should emerge from the data and other empirical evidence 
developed during 17 years of guideline sentencing. 

Principle 3. Retain Judicial Discretion in Whatever Sentencing System Emerges 

The problem Congress sought to address in the Sentencing Reform Act was not that 
judges had too much discretion - it was that federal law provided judges with too little guidance 
in how to exercise their discretion. But after 17 years of guideline sentencing, it is apparent that 
even an extensive system of sentencing rules does not result in consistently fair sentences when 
the court lacks sufficient authority to mold the sentence to fit the offender and the offense. 


- The Commission’s 1995 cocaine report observes that in formulating the 1986 law which codified the 100 to 1 
ratio, “Congress dispensed with much of the typical deliberative legislative process, including committee 
hearings. ..the legislative history does not include any discussion of the 100-to-l powder cocaine/crack quantity ratio 
perse.” U.S. Sentencing Commission, Cocaine and Federal Sentencing Policy (Febmary 1995), 
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In sponsoring the legislation that eventually became the mandatory minimum safety 
valve, 18 U.S.C. § 3553(f), then-Senator Alan Simpson made the astute observation that 
Congress puts judges through a “grueling” confirmation process but then fails to let them 
exercise needed discretion on the bench. 139 Cong. Rec. S 14537 (daily ed. October 27, 1993). 
Some measure of judicial discretion is an essential element of sentencing justice. The art of 
making sentencing policy is to strike the right balance between standardized rules and the 
imperative of individualized sentences. 

Different options for post-Blakely reform will provide for different degrees of judicial 
discretion. For example, a overly rigid reading of Blakely might result injury sentencing rather 
than jury fact-finding. Even after the jury finds facts, the judge should be able to assign the 
proper weight to the fact, within whatever guidelines may exist. And just as in the short-term, 
long-term reforms should not include enactment of new mandatory sentencing laws. Mandatory 
sentencing effectively delegates to the prosecutor the power to determine the penalty, an 
undesirable result. 

Principle 4. Respect the Essence of Blakeiv 

In the two weeks since Blakely was decided, there has been much discussion of how to 
“solve” Blakely. But long-term reforms should not be designed to evade Blakely, rather, they 
should incorporate the rights enunciated in Blakely in a new, more effective federal sentencing 
system. Constitutional principles are to be respected, not evaded. 

In my view, Blakely goes too far in suggesting that every sentencing factor, including 
such subjective, intangible factors as the defendant’s role in the offense or whether the defendant 
abused a position of trust must be put before the jury as though they were elements of the 
offense. But the Sixth Amendment principle in Blakely seems entirely valid as applied to 
objective facts that contribute significantly to the length of the sentence, such as whether the 
defendant possessed a gun, or the quantity of drugs sold. 
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Under the pre-Blakely guideline system, too many of these major facts were never put to 
a jury and were subject to judicial fact-finding on a preponderance of the evidence standard. The 
concept of “relevant conduct” in the guidelines, which I consider a useful check on prosecutorial 
fact bargaining, has been stretched to unhealthy extremes. Separate crimes for which the 
defendant was never charged, or even conduct of which the defendant was acquitted, can lead to 
a doubling or tripling of the length of a sentence. See United States v. Watts, 519 U.S. 148 
(1997) (upholding the use of acquitted conduct to increase a sentence). 

One reason why the Kansas model warrants long-term rather than short-term 
consideration is that the federal criminal code is unduly complicated. Congress began and then 
abandoned criminal code reform in the late 70’s and early 80’s but it may be time to resuscitate 
that effort. Criminal code reform should include drawing more rigorous distinctions between 
elements of an offense and sentencing factors, assuming that at least one member of the Blakely 
majority will tolerate such distinctions in a future case. Similarly, the guidelines themselves 
need to be simplified if the Kansas model is to be implemented at the federal level. 

Principle S: Respect the Independent Role of the Sentencing Commission 

Will there be a Sentencing Commission in the post-Blakely world? I think there should 
be. There will always be the need for monitoring and adjustments in a sentencing system. 
Indeed, according to the Department of Justice and Judge Easterbrook, guidelines that are 
promulgated by a sentencing commission or other agency may be constitutional even if statutory 
guidelines are not. 

I earlier discussed how congressional micromanagement has hindered the work of the 
U.S. Sentencing Commission. For example, in the PROTECT Act Congress not only dictated 
the text of specific guidelines; it even wrote guideline commentary in the voice of the Sentencing 
Commission, transforming the commissioners into glorified ventriloquist dummies. That type of 
interference in the work of the Commission must cease if the guidelines are to be plausibly 
defended as court rules rather than legislative enactments. 
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Principle 6: Reduce reliance on drug quantity and fraud loss in federal sentencing 

Under current statutes and guidelines, drug sentences are largely determined by reference 
to the quantity of drugs involved in the transaction and fraud sentences are largely determined by 
reference to the amount of monetary loss. To be sure, both of these factors are relevant to the 
length of sentence. But undue reliance on these factors prevents the proper consideration of 
other factors such as the defendant’s role in the offense. 

Drug quantity is a particularly unsatisfying sentencing factor because it is a variable 
subject to manipulation by law enforcement officers, especially in undercover drug cases and in 
observation cases where the police may consciously wait to arrest the defendant, permitting drug 
sales to accumulate until a triggering quantity of drugs has been sold. Drug quantity is also a 
poor proxy for culpability in conspiracy cases, because a defendant with relatively less 
culpability may be legally accountable for a large quantity of drugs. 

In the same way, white collar sentences can be affected too dramatically by the 
calculation of offense loss. Recently a 37 year old mid-level executive at the Dynegy 
Corporation named Jamie Olis was convicted of accounting fraud and sentenced to 24 years in 
prison based on the amount of loss calculated for the offense. No matter how much money was 
involved in the fraud, a 24 year sentence seems too harsh for a non-violent first time offender. 

These are the very factors that have fueled the steady increase in prison populations 
which Justice Kennedy decried in his landmark address to the American Bar Association last 
year. A more rational sentencing system will recognize that drug quantity and loss amount are 
relevant sentencing factors but not the end of the inquiry. 

Principle 7; Address racial disparities in federal sentencing 

It is well documented that mandatory sentencing laws and quantity-driven guidelines, 
exacerbated by the unjustifiably harsh treatment of crack cocaine cases in both the statutes and 
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the guidelines, have resulted in unwarranted racial disparities in federal sentencing.- According 
to Sentencing Commission statistics, minorities comprise over 93% of all federal crack 
defendants. 

In 1995 the Sentencing Commission recommended urgently needed changes to these 
laws but Congress blocked guideline amendments. The Commission returned to Congress with 
more modest recommendations in 2002 but the Justice Department declared current cocaine 
sentences to be proper and Congress failed to act. Last Congress, Chairman Hatch and Senator 
Sessions introduced a bill acknowledging that the federal cocaine penalty structure is unjustified, 
yet these rules have still not changed. 

The time is long past due to remedy the intolerable disparity between crack and powder 
cocaine sentences and related racial disparities. Any post-Blakely reform package should include 
a more equitable crack-powder ratio and should address more generally the racial disparities that 
undermine respect for the law in minority communities. 

Principle 8: Consider End-of-Sentence Reforms as Well 

As Congress and expert bodies consider revised systems to ascertain the length of a 
prison sentence, the time is also ripe to consider what happens at the end of that sentence. As 
reflected in bipartisan legislation recently introduced in the House (H.R. 4676) and soon to be 
introduced in the Senate, there is a growing awareness of the importance of prisoner reentry in 
reducing recidivism. And that trend has led some to question whether unyielding truth-in- 
sentencing rules should be modified to take account of changed circumstances during the course 
of a defendant’s imprisorrment. 

For example, the Bureau of Prisoner had traditionally placed prisoners in community 
corrections facilities toward the end of their sentences to allow for a supervised transition from 
prison to the community. But in December 2002 the Department of Justice adopted a new policy 

‘ See generally LeadersUp Conference on Civil Rights, Justice on Trial: Racial Disnarities in the American Criminal 
Justice System (2000). 
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limiting such placements, in part based on an overly rigid interpretation of truth-in sentencing 
rules. Similarly, a 1994 provision allowing the Bureau to award a sentence reduction of up to 
one year for successful completion of a drug treatment program has been narrowly construed and 
proposals to expand it to other forms of treatment have not advanced. Without revisiting the 
Sentencing Reform Act provisions abolishing federal parole, there are useful modifications to 
federal sentencing and corrections rules that would enhance prisoner rehabilitation and reentry 
without damaging the concept of truth-in-sentencing. 

More generally, there is widespread evidence that some federal sentences are “greater 
than necessary” to achieve the legitimate purposes of punishment. 18 U.S.C. § 3553(a). Earlier 
I alluded to the 24 year sentence imposed on Jamie Olis. In addition, then-Bureau of Prisons 
Director Kathy Hawk Sawyer testified before Congress in 2000 that “70-some percent of our 
female population are low-level, nonviolent offenders. The fact that they even have to come into 
prison is a question mark for me. I think it has been an unintended consequence of the 
sentencing guidelines and the mandatory minimums.”- And in an extraordinary 1997 letter to 
Congress, 27 federal judges who previously served as United States Attorneys complained that 
crack cocaine sentences are unjust and do not serve society’s interest,® 

The appropriate length of incarceration and the rigidity of truth-in-sentencing 
requirements are analytically distinct questions from the sentencing process questions posed by 
Blakely. But at this unique moment in time when the fundamental structure of the federal 
sentencing system is under review, these very important related questions deserve scrutiny as 
well. 


' Testimony of Kathy Hawk Sawyer, House Appropriations Committee, Hearings on Departments of Commerce. 
Justice, and State, the Judiciary, and Related Agencies Appropriations for 2001, at 698 (2000). 

‘Letter to the House and Senate Judiciaiy Committees from Judge John S. Martin, Jr. and 26 other iudees 
September 16, 1997. 
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